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Elastic Currency. We publish elsewhere the plan for an elastic 
currency which has been agreed upon and 
given to the press by the Committee of 

Fifteen of the American Bankers’ Association in conference with 
representatives of the Currency Committee of the New York 
Chamber of Commerce. The plan permits every national bank, 
not less than one year old and having a surplus not less than 
twenty per cent. of capital, to take out national bank notes with- 
out the deposit of government bonds, to the extent of 40 per cent. 
of its bond-secured circulation, limited, however, to 25 per cent. 
of capital, upon paying a 21% per cent. annual tax therefor, based 
on the average amount outstanding, and an additional amount 
limited to 12% per cent. of capital, upon paying 5 per cent. an- 
nual tax upon the average amount outstanding; the entire issue 
of bond-secured circulation and of credit notes not to exceed the 
amount of capital of the bank. 

The issuing bank must carry the same reserve against credit 
notes, as against deposits, and the taxes paid upon the circula- 
tion are to constitute a guarantee fund for the payment of notes 
of failed banks, the holders of which, however, are not to have any 
preference in payment from the assets over depositors or other 
creditors, as is now the right of holders of existing bond-secured 
notes. . 

Full details of the safeguards which it is proposed to surround 
the credit currency may be seen from a perusal of the plan and 
the accompanying explanatory statement. 

A sub-committee of three prominent members of the American 
Bankers’ Association are to draft a bill for introduction in Con- 
gress, to provide a credit currency in accordance with the plan 
proposed. . 

We do not feel competent to pass judgment upon the safety 
of this proposed currrency. On the one hand, many of our bank- 
ing friends and correspondents pronounce it perfectly safe. On the 
other hand, we have correspondents who predict the direst resu]ts 
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if such a plan is enacted into law—who assert that such a cur- 
rency will be unsound, will produce inflation, cause trouble, 
drive gold from the country, and tend to lower and throw distrust 
upon our standard of value; a condition, it is said, to be deplored 
' after realization of the fruits of our splendid campaign for sound 
money. 

Still, after all is said, this plan is the result of the matured 
deliberation and judgment of many of our most conservative 
bankers, the chosen representatives of the American Bankers’ 
Association and, in view of the full powers entrusted to such 
representatives, may be said to be the plan advocated by the 
Association; and we cannot believe, in view of the many safe- 
guards which the plan presents, that its operation will be attended 
with dangerous results, while the benefits which such a credit 
currency will afford, are obvious. 


In another part of the JoURNAL we publish the 
proposed Bill of Lading Amendments to the 
Rate Bill which are to be introduced in Congress 
in December together with statement of counsel stating their legal 
effect. Copies of these with report of the Bill of Lading Committee 
have been mailed by Secretary Branch of the American Bankers’ 
Association to all the banks and bankers throughout the country, 
to all members of Congress, members of boards of trade, shipping 
associations and other commercial bodies, with accompanying 
letter from the Committee on Bills of Lading, inviting suggestions 
and criticism and urging the active co-operation of bankers and 
others in obtaining the enactment into law of the amendments 
proposed. The new amendments do not provide the full measure 
of negotiability of Order bills of lading which was attempted to 
be obtained by the original bill, introduced in behalf of the 
bankers last winter. Complete negotiability, such as possessed by 
bills, notes and checks, is impracticable to confer on bills of lading, 
in view of the nature of the subject. But it is believed the pro- 
posed law gives to the pledgee for value of an Order bill of lading 
all the rights, growing out of the assignment and pledge of the 
document, to which he can fairly claim to be entitled, and it clearly 
defines what those rights are and also what are the liabilities of 
the carrier who issues and takes up the bill. In this movement 
for a better security, the Committee on Bills of Lading areentitled, 
not alone to the approval and sympathy, but also to the active 
support and influence of the banking fraternity. They are asking 
for nothing unfair to the carrier or to the shipper, but are work- 
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ing for a distinctive interstate Order bill of lading which shall have 
a definite legal character and value the country over. 

If any of our readers have any suggestions to make concerning 
the amendments about to be introduced, we shall be glad to hear 
from them. 


Warehouse We take considerable space to present to ourreaders, 
Receipts. in this number, the draft of an act to make uniform 
the law of warehouse receipts in the different states, 
as approved and recommended for adoption by the Conference of 
Commissioners on Uniform State Laws held at their annual meet- 
ing at St. Paul in August of this year. This draft, and the learned 
annotations in explanation of the various sections, are mainly 
the work of Prof. Samuel Williston of the Law School of Har- 
vard University in which work he has been assisted, we under- 
stand, by Mr. Barry Mohun of the Washington, D. C. bar, and 
author of a work on the law of warehouse receipts. This draft, 
before being presented to the Conference of Commissioners, was 
fully considered by the Committee on Commercial Law of that 
body of which Mr. Francis B. James, of Cincinnati, is Chairman 
and, section by section, was the subject of thorough and deliberate 
discussion, both in that Committee and in the general conference, 
extending over several days before final agreement upon all of its 
provisions. The editor of this Journal had the privilege of at- 
tending both the meetings of the Committee and the sessions of 
the Conference and of participating in the discussion. 

The annual Conference of Commissioners on Uniform State 
Laws is the body which put forth, some ten years ago, the draft 
of an act to make uniform the law of negotiable instruments 
which has since been adopted, by active aid of the different bank- 
ers’ associations, in a majority of the states and the benefits of 
which are now clearly felt. The uniform law of warehouse receipts, 
together with a uniform law of sales, are the two next large 
creations to be launched by the Conference, and these proposed 
laws will doubtless receive the same active influence and support 
of bankers’ associations and of commercial bodies, in procuring 
their enactment, which was given the uniform Negotiable Instru- 
ments Law. 

The Warehouse Receipt Act, it will be seen, covers both nego- 
tiable and non-negotiable warehouse receipts and aims to codify 
the main rules of the common law relating to these instruments. 
In some respects it confers a greater measure of negotiability upon 
warehouse receipts than is now accorded them by the common 
law of many states. It does not go, however, to the extent of 
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making them fully negotiable as are bills, notes andchecks for the 
payment of money. The innocent purchaser for value of a nego- 
tiable warehouse receipt which represented stolen property, for 
example, would not take title as against the true owner. He 
acquires such title to the goods as the person negotiating the 
receipt to him had, or had the ability to convey to a purchaser 
in good faith for value. Nor would the innocent purchaser from 
a finder or thief of a warehouse receipt which had been indorsed 
in blank and lost or stolen, take title to the receipt as against 
the owner of the receipt who had lost it. But if the holder nego- 
tiating the receipt indorsed in blank should obtain possession of 
it by consent of the owner, though fraudulently, or negotiate it 
in breach of duty, the innocent purchaser would in such case 
acquire a better right than the owner who had entrusted it to 
another and whose confidence in the trustee had been misplaced, 
To this extent, warehouse receipts are made negotiable by this act, 
but not to the full extent of negotiable instruments for the pay- 
ment of money which, when payable to bearer or indorsed in 
blank, confer upon an innocent purchaser from a thief or finder a 
better title than that of the original owner. 

The various annotations to the different sections of this act 
will be found mostinstructive tothegeneral reader and fromthem, 
in connection with the act itself, a full idea of its scope and pur- 
port may be obtained, which is impracticable to be given in this 
editorial note. 


Forged Checks. Following the decision of the Supreme Court 

of North Dakota, which we published in the 

October JOURNAL, to the effect that the drawee 
of a forged check who has paid the same without detecting the 
forgery, may recover the money paid to the good faith holder 
thereof provided the latter has not been prejudiced by the drawee’s 
mistake, we publish in this number the decision of the Supreme 
Court of South Carolina which indicates a further breaking away 
from the rigid rule upheld by many courts, binding a drawee for 
the payment of a forged check and precluding his recovery of the 
money paid in all cases where the party receiving the money was a 
bona fide holder. TheSupreme Court of South Carolina holds that 
the indorsement of a forged check by its holder warrants the genuine- 
ness of the drawer’s signature to the drawee, at all events to the 
extent that it is a representation calculated to mislead the drawee 
into a belief that the paper was what it purported to be. Most 
of the courts have held that while an indorser warrants the genuine- 
ness of the instrument in all other respects, this warranty does 
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not extend to the drawer’s signature concerning which the drawee 
is in a better position to know. 

This South Carolina cuse, as we have said, is another indica- 
tion of the tendency to relieve the payor bank of the total re- 
sponsibility for genuineness of the signatures of its depositors upon 
presented checks. There will come in time, in the evolution of 
the law upon this subject, the enactment of a code of rules regu- 
lating the matter of payment of forged checks, with due regard to 
the respective rights and responsibilities of all the parties thereto 
in the various transactions in which such instruments figure. 


indie Mr. Henry Dimse, the talented young pre- 
Soliciting Business. sidentof the Northern National Bank of New 
York City, madesome very interesting and 
pertinent remarks recently before the New York Chapter of Bank 
Clerks upon the subjects of Loyalty and of Soliciting Business in 
their relation to fair competition in Banking. He criticised unfair 
methods which are sometimes resorted to, to induce the valued 
and experienced employe of one institution to associate himself 
with another. One of the things he rapped as unfair and disloyal 
was the divulging to the new employer of the business of the old 
and influencing to the new employer the business of the old. 
Mr. Dimse also criticised various unfair methods of soliciting 
business, such as collecting country checks free, paying exorbitant 
rates of interest, granting excessive credits; and he failed to see 
a reason why certain cities are in the discretionary class in the 
exemption of collection charges at the New York Clearing House, 
while other cities, apparently entitled to be treated in the same 
way, have been left out. 
We publish Mr. Dimse’s remarks, whichalso includea discussion 
of the increase of currency, elsewhere in this number. They furnish 
much food for thought. , 


sie There is every prospect that the year 1907 will 
Legisiation. give evidence of an unusual amount of legislation 
in the different states affecting banking and com- 

mercial transactions. The majority of state legislatures meet 
biennially in the odd years, and 1907 will witness probably double 
the number of legislatures in session, compared with 1906. Last 
year, no state passed the Negotiable Instruments Law. It is 
hoped to do better this year. Then there is the Warehouse Receipt 
Law all ready for uniform state enactment. It remains to be 
seen what progress will be made in that direction. In a number 
of states legislation will be advocated amending and improving 
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the state laws governing banks and banking, and in several of 
the states new banking laws will be proposed for enactment, where 
none now exist and many other subjects will be presented to state 
legislatures for regulation. In short, 1907 promises to be a busy 
year for law-making bodies, viewed from the commercial and 
banking standpoint. 


ities Internal commerce movements during October, 1906, 
Commerce. compare favorably with those of the corresponding 
month of last year. While there was an appreciable 
decrease in the grain, live-stock, and provision movements at in- 
terior markets, as compared with corresponding receipts and 
shipments in 1905, movements in nearly all other lines of trade 
appear to have been particularly active. Coal and iron ship- 
ments and coke production wereextremely heavy, and were indica- 
tive of industrial progress in the iron and steel industries. Car 
shortage during the month was felt in all sectionsof the country, 
and long delays in the delivery of freight were of constant occur- 
rence. With regard to the first ten months of the current year, 
all trade movements, with but few exceptions, appear to have 
been far heavier than those for corresponding periods of either 
1905 or 1904, according to reports received by the Department 
of Commerce and Labor thru its Bureau of Statistics. 

Live stock receipts at seven interior markets during October 
totaled 4,158,731 head, about 150,000 below like movements in 
1905, but more than 350,000 in excess of those in 1904. Chicago 
received 1,581,544 head ; Kansas City, 754,354 ; Omaha, 660,- 
071 ; St. Louis, 399,616 ; St. Joseph, 246,247 ; St. Paul, 389,572 ; 
and Sioux City, 127,327. Compared with the October, 1905, 
movement, all these markets show losses with the exception of 
Omaha, where a gain of nearly 30,000 head was recorded. Slight 
decreases in the arrivals of all classes of animals were responsible 
for the losses shown in the aggregate movement. During the first 
ten months of the current year live stock receipts at these markets 
aggregated 33,908,012 head, compared with 33,288,104 for cor- 
responding months in 1905, and 30,444,535 in 1904. The increase 
indicated for the present year was due to heavier arrivals at 
Kansas City, Omaha, and St. Louis, losses having been sustained 
at Chicago, St. Joseph, St. Paul, and Sioux City. The total cattle 
receipts amounted to 7,659,380 head; calves to 674,353 ; hogs to 
16,141,956; sheep to 9,015,116, and horses and mules to 417,207. 
All classes show gains as compared with the 1905 movement. 

Shipments of packing-house products from Chicago during Octo- 
ber amounted to 231,555,096 pounds as against 249,491,057 
pounds for a corresponding period in 1905 and 211,585,127 in 
1904. 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS. 


. BANK’sS DUTY TO HONOR. 

BANK’S RIGHT TO HAVE PAYEE’S IDENTIFICATION. 
. TIME FOR INQUIRY. 
. REQUIREMENT OF PAYEEE’S INDORSEMENT. 

RIGHT OF PAYEE TO LEGAL TENDER. 


JE now enter upon the numerous questions which arise in 
connection with the payment of checks. 


BANK’S DUTY TO HONOR. 


A bank is under obligationimplied from the usual course of busi- 
ness, to honor its customers’s checks, over counter or through the 
clearing house according to the manner of presentment, whenever 
the same are presented for payment provided the customer’s ac- 
count is good for the amount and there are no reasons which 
would justify the bankin refusing to make payment, or make it 
its duty to refuse payment “A banker transacting publicly the 
ordinary business of his calling, receiving daily deposits, and 
bound to meet with promptness the drafts of his customers, gives 
the community to understand that those who have funds in his 
hands, have not only the right to draw upon the deposit, but 
that all drafts will be paid upon presentation’ (McGregor v. 
Loomis, 1 Disney |Ohio], 254). 

The different circumstances under which it is the bank’s duty 
to pay, or its right or duty not to pay, will be indicated as we 
proceed. 

BANK’S RIGHT TO HAVE PAYEE’S IDENTIFICATION, 

Whenever a check is presented over the counter of a bank for 
payment, made payable to a specified person, and the payee pre- 
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senting it is a stranger to the bank, it is the bank’s right to re- 
quire the payee to establish his identity before making payment of 
the check. 

In a New York case, a check was presented by the payee. The 
cashier said: ‘The drawer’s signature is correct, we have the 
funds, but you must beidentified as the payee of the check.’’ The 
next day the payee presented the check again and was properly 
identified, but the bank refused payment. The bank was sued on 
the check on the theory that it had accepted it. But the court 
held it had not accepted it. In the opinion it was said: ‘‘ When 
therefore, a check, considered with reference to the designs and 
object of it, is presented to the bank, the only request it can 
make through its officers, is proof of identity when it is payable 
to the order of a person named. This proceeding does not in- 
volve acceptance, however. The identification is not required for 
that purpose; on the contrary, it is for protection, and because 
there is not to be an acceptance but immediate payment”’ (Risley 
v. Phoenix Bank, 11 Hun, 486). 

Tite New York Court of Appeals has also said: ‘The bank’s 
contract is to pay checks only upon a genuine indorsement. The 
drawer is not presumed to know and in fact seldom does know, 
the signature of the payee. The bank must, at its own peril, de- 
termine that question. It has an opportunity, by requiring iden- 


tification when the check is presented, or a responsible guaranty 
from the party presenting it, of ascertaining whether the indorse- 
ment is genuine or not. When it returns the check to the depositor 
as evidence of a payment made by his direction, the latter has 
the right to assume that the bank has ascertained the fact to be 
that the indorsement is genuine’ (Shipman v. Bank of State of 
New York, 126 New York, at page 328). 


TIME FOR INQUIRY. 


A check is payable instantly on demand. But where the bank 
is in doubt as to the genuineness of the check, or the sufficiency 
of the account, or concerning any other circumstances which 
might affect its right or duty to pay, and desires to inquire into 
the matter, without positively refusing payment, until it has 
made inquiry, it has been said that the bank is entitled to a 
reasonable time for making inquiry. 

The common law, unfortunately, is very indefinite on this sub- 
ject. Inthe English case of Robarts v. Tucker, 4 Eng. Law & Eq. 
236, the court expressed the opinionthat if a check was presented 
to a bank by a stranger with an indorsement on it of a person 
necessary to make out the title, but unknown to the banker, the 
banker would be justified in refusing to pay at once, and probably 
in such a case, the obligation would be to pay in a reasonable 
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time. But nothing is intimated as to what precise period of time 
would be called reasonable. 

In an Illinois case (Allen v. Kramer, 2III. App. 255), where 
the drawee was in doubt as to the drawer’s signature and refused 
payment for that reason, but without any request for delay to 
investigate before making refusal, the court held the check was 
properly protested anddid not require presentment a second time 
to fix the liability of the drawer-even though the drawee subse- 
quently ascertained the genuineness and would have paid the 
check if again presented; but the court said: ‘‘Had the holders 
of the check or their agents been notified of the willingness and 
readiness of the drawees to make payment, possibly a different 
rule might apply. It might have been their duty as an act of 
good faith to the drawers, to send a messenger a second time to 
the drawees and obtain the money.” 

The law as to bills of exchange is that “ the drawee is allowed 
24 hours after presentment in which to decide whether or not he 
will accept the bill” (Section 224 Negotiable Instruments Law, 
New York Act). After which, retaining the bill and refusing to 
return it, he is charged as an acceptor. But this provision of 
law as to the time allowed for the acceptance of bills of exchange, 
can hardly be said to have any application to checks when the 
check is presented simply for payment, and not for acceptance. 

Where a check is mailed to the drawee, the Pennsylvania 
Supreme Court (Northumberland v. McMichael, 106 Pa. 460) has 
held that the drawee cannot delay beyond the day following its 
receipt in deciding whether it will pay or refuse the check. In that 
case, the check was held three days by the drawee and then the 
drawer stopped payment. The Supreme Court said that the 
“delay was entirely consistent wish an acceptance and quite in- 
consistent with a refusal, since, if a refusal was intended, notice 
would naturally, and ought legally to have been given at once, 
either on the same, or the farthest, the next day.” 

But concerning checks presented directly to a bank, coupled 
with demand of paymeat by the holder, it can only be said that 
the law is at present very indefinite as to the length of time which 
the drawee may take to make inquiry concerning any matter in 
doubt which might affect its rightto make payment cf the check. 
Generally, it may be said, it is entitled to a reasonable time; but 
what precise period of time is to be deemed reasonable, remains to 
be developed when specific cases arise, with reference to the par- 
ticular circumstances of each. And whether it is the duty of the 
bank to notify the holder that it desires time to make inquiry be- 
fore finally deciding to pay or to refuse, and whether it is its duty 
in the interim, not to pay away funds which would jeopardize the 
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holder’s right to payment, are also questions yet to be passed 
upon by the courts. 
REQUIREMENT OF PAYEE’S INDORSEMENT. 


When a check, payable to bearer, is presented to a bank for 
payment, the bank cannot legally require the holder to indorse 
the check before receiving the money. It is often the practice to 
request such indorsement, and it is usual for the request to be 
complied with; but no court has yet held that a bank has a 
legal right to require the holder of a bearer check to indorse it as 
a condition of receiving payment. 

3ut where a check is presented for payment by the payee named 
therein, and his identity satisfactorily established, the right of the 
bank to require the payee to indorse the check before receiving 
payment is being gradually recognized by the courts. 

The old rule of the common law that a debtor does not make 
a legal tender where he couples it with a demand for a receipt 
and that a bank cannot legally require the payee of a check to 
indorse it before receiving payment, is gradually being replaced 
by decisions which are appearing, founded on almost universal 
custom and business necessity, that indorsements of the payee can 
be required as a pre-requisite to payment, to this extent modify- 
ing the strict rule of law that the debtor is not legally entitled to 
a receipt for money paid. 

RIGHT OF PAYEE TO LEGAL TENDER. 

The general rule is that a bank is under obligation to pay the 
debt, represented by the deposit which it holds, in legal-tender— 
gold, silver or treasury notes—if demanded. Of course, where legal 
tender is not demanded by the holder of a check, payment in 
money, not a legal tender, is a valid payment; and a valid 
agreement may at any time be entered into between bank and de- 
positor concerning the species of money in which his checks may 
be honored. But in the absence of such an agreement, the obli- 
gation of a bank to its customer is to honor the latter’s checks 
by the payment of legaltender if the halder chooses to demand it. 

But the bank may pay in any kind of money which is legal 
tender that it chooses. The holder cannot specifically demand 
legal tender notes if the bank chooses to pay in legal tender silver 
dollars ; but he can demand legal tender and the bank must then 
pay him legal tender, making its Own choice whether it shall be 
gold, silver, or notes. National bank notes are not legal tender 
except in special cases, and if the holder demands legal tender, he 
is not ordinarily obliged to accept national bank notes, except in 
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case were the payee is a national bank—national bank notes being 
legal tender to a national bank. 

The cases in which national bank notes are a legal tender are 
the following : 

National bank notes ‘shall be received at par in all parts of 
the United States in payment of taxes, excises, public lands, and 
all other dues to the United States, except duties on imports; and 
also for all salaries and other debts and demands owing by the 
United States to individuals, corporations and associations within 
the United States, except interest on the public debt, and in re- 
demption of the National currency.’’ (From section 5182, U. S. 
Revised Statutes ). 

‘* Every national banking association formed or existing under 
this title shall take and receive at par, for any debt or liability 
to it, any and all notes or bills, issued by any lawfully organized 
national banking association. But this provision shall not apply 
to any association organized for the purppse of issuing notes pay- 
able in gold.” (Section 5196, U. S. Rev. Statutes.) 

The method of presenting checks through express companies 
instead of through regular banking channels has resulted in many 
instances of retaliation by drawee banks who feel that they are 
thus deprived of a legitimate exchange fee. We reported one very 
interesting instance in the JOURNAL for February 15, 1892, which 
will bear citing in this connection. A metropolitan collecting 
bank which came into the possession of many checks on a Long 
Island bank, not being satisfied with New York exchange, em- 
ployed the Long Island Express Company to make collection over 
the counter. The Long Island bank retaliated by making pay- 
ment in every instance in silver, which it received free of expres- 
sage from the government. For example, ona check for $2500, it 
would pay out the following, which is a legal tender: 

2470 silver dollars. 
19 fifty-cent pieces. 
40 twenty-five cent pieces, 
100 ten-cent pieces. 
5 nickels; and 
25 cents. 

Needless to say, the collecting bank, which had to p y the ex- 
press charges for carting away several tons of silver, soon became 
tired of this method and went back to the regular banking chan- 


nels, 
(Continued in next number.) 











THE MOVEMENT FOR AN INTERSTATE ORDER 
BILL OF LADING. 


T the last convention of the American Bankers’ Association, 
the secretary of the Association was instructed to mail the 
report of the Committee on Bills of Lading together with 
such accompanying documents as the Committee should 

supply, to all bankers and members of Congress, and each clear- 
ing house association, chamber of commerce, board of trade and 
shipping association in the United States, to the effect that every 
banker be urged to use his best efforts tosecure the adoption by 
Congress, of the recommendations contained in the committee's 
report. 

Pursuant to such resolution, the following documents, being 
proposed Bill of Lading Amendments to Rate Bill with Statement 
of Counsel explaining their legal effect, have been mailed by 
Secretary Branch as therein directed, accompanying the report of 
the Committee on Bills of Lading and appropriate letters from 
the committee to each of the classes addressed : 


STATEMENT OF COUNSEL EXPLAINING LEGAL EFFECT OF PRO- 
POSED BILL OF LADING AMENDMENTS TO RATE BILL. 


The accompanying draft of proposed Bill of Lading amendments 
to Rate Bill is submitted by the Committee on Bills of Lading of 
the American Bankers’ Association to Bankers and their Counsel, 
Shipping Associations, Boards of Trade and other interested per- 
sons, for criticism and suggestion, preparatory to introduction in 
Congress at the December session. 

The numerous and excessive losses suffered by Banks through- 
out the country in the loan of money upon Bills of Lading issued 
to the order of the Shipper, has created a demand that the laws 
be so reformed as to make this commercial document of title a 
measurably safe collateral security. 

The Order Kill of Lading is now governed by the common and 
statute law of the different states. Under the common law, the 
Bill of Lading is assignable so as to give the assignee for value, 
title to the goods and the right to receive them from the Carrier; 
and by statute in some eighteen or twenty states such Bills have 
been declared negotiable in the same manner or to the same 
extent as Bills of Exchange, such statutes, however, being the 
subject of conflicting interpretations and being generally held to 
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confer a less and different measure of negotiability than the law 
gives to bills, notes and checks. 

But the existing state laws, statute and common, governing 
Order Bills of Lading are localin application, conflicting in piovi- 
sion and inadequate and insufficient to define and safeguard the 
rights of assignees of these documents. The law of one state, 
even at best, has no application to contracts governed by the 
law of any other; a state statute conferring negotiability on 
Bills of Lading does not protect the bona fide holder of a false 
Bill, issued through fraud of a freight agent, where the courts of 
the same state choose to exempt the Carrier from liability on 
such a Bill; three states now judicially hold a pledgee who holds 
a Bill as collateral and surrenders it upon payment of the debt, 
liable as warrantor of the security ; no state provides any measure 
of relief to the innocent holder of an altered Bill, from the con- 
sequences of the rigid rule of the common law that material 
alteration destroys the instrument. Without multiplying instances, 
there does not exist to-day such legal definition and regulation 
of Order Bills of Lading, their assignment, and the rights and 
liabilities of the parties thereto, as the importance of the subject 
demands. ; 

Congress is the proper legislative body to regulate this subject. 
It has the power under the Commerce Clause of the Constitution. 
Probably 90% of shipments are interstate and as to all of these 
a law of Congress would be of uniform application all over the 
country. In interstate commerce transactions, three parties are 
interested in Order Bills of Lading—Shipper, Carrier and Banker. 
3y an amendment to Section 20 of the Act to Regulate Commerce, 
enacted in June of this year, Congress has legislated upon a point 
of liability under interstate bills as between Shipper and Carrier. 
It is therefore most fitting that it should continue the reform thus 
begun, take cognizance of the fact that Shippers assign to Bankers 
every year between two and three billion dollars of value of Bills 
of Lading, and provide the necessary rules governing this import- 
ant part of our interstate commerce under which the Order Bill 
of Lading may have a definite legalcharacter and value, the rights 
of the parties thereto be clearly defined, the duties and obligations 
of the Carrier stated, and the Banker afforded reasonable safety 
for the advances which he makes. 


Last February, the Committee on Bills of Lading of the Ameri- 
can Bankers’ Association caused to be introduced into Congress, 
a Bill designed to make Order Bills of Lading negotiable to the 
same extent as negotiable instruments for the payment of money, 
carrying to the bona fide holder absolute title, free from all prior 
equities. A hearing was accorded this measure in March by the 
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House Committee on Interstate and Foreign Commerce. The test 
and criticism which the measure there received, and full consider- 
ation since given the subject, has led to the conclusion that the 
full measure of negotiability, as applied to bills, notes and checks, 
is unsuited and impracticable to apply to documentary evidences 
of title to property, such as Order Bills of Lading, and that as- 
signees for value of such documents must be content with such 
measure of negotiability as may be given, consistent with the 
nature of the subject. 

The general object of the proposed amendments is to provide, 
by national law, a distinctive Interstate Order Bill of Lading, with 
precise definition of the title and rights acquired by a bona fide 
transfereefor value, and of the duties and liabilities of the Carrier, 
having due regard to the nature of the business, the safety of the 
Banker who loans upon such documents, and the relation and 
rights of the Carrier. 

The Bill of Lading clause of the Rate Bill, imposing certain 
liabilities as between Carrier and Shipper, was added as the con- 
cluding paragraph of Section 20 of the Act to Regulate Com- 
merce. Theamendments proposed have been drafted to immediately 
follow, as sub-sections of Section 20, and to precede Section 21. 

Section 20a clearly defines what bills shall be known as “ Order 
Bills of Lading.’’ The Carrier is not compelled to issue an Order 
Bill of Lading, but when he does issue a bill drawn to order, it 
becomes subject to the Act. Every such bill must have the words 
“Order of” prominently printed thereon before the name of the 
person to whom issued. This will safeguard against that form 
of fraud by which a straight bill is changed to an Order Bill by 
fraudulently writing ‘Order of’’ thereon, and gives a needed pro- 
tection not provided by existing law. 

Section 20b provides the method by which Order Bills are 
transferable. 

Section 20c defines the rights of the transferee for value. He 
acquires all the shipper’s title to the property and all the con- 
tract rights contained in the bill the same as if the contract had 
been made by the Carrier directly with him. If the shipper had 
no title to the property, the assignee acquires none, unless the 
Shipper without title had a power from the owner to convey title. 
It is impracticable to go further than this and give the assignee 
of a thief a better title than the owner of the property. The 
assignee takes title to the property subject to the Carrier’s lien, 
but as the Carrier must state on the bill his claim of lien for any 
charges prior to its issue, the transferee can always clearly know 
just what charges of the Carrier the bill is subject to. 

Section 20d punishes a shipper who takes out or negotiates a 
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false or fraudulent bill. This provision should act as a deterrent 
to attempts of dishonest Shippers to defraud the Banks. 

Section 20e relieves the Bank or other pledgee of a bill who 
takes the same as security for a purchased draft and who sur- 
renders the bill to the purchaser of the goods at destination 
upon receiving payment of the draft, from liability to such 
purchaser as warrantor of the bill and its contents. This liability 
is not generally imposed by the courts of the country; but has 
been enforced by the Supreme Courts of North Carolina, Alabama 
and Mississippi. 

Section 20f requires the Carrier to take up and cancel an 
Order Bill upon delivery of the goods; or in case of partial de- 
livery, tosoindorse thereon. The outstanding bill is given validity 
in the hands of an assignee for value, notwithstanding the Carrier 
may have delivered the property without taking up the bill, to 
one who was legal owner of the bill at the time of such delivery 
and the Carrier is made liable for the property or its value to the 
bona fide transferee for value of an outstanding bill. The 
courts in some cases have held the Carrier liable to the bona fide 
holder of an Order Bill of Lading where the property has been 
delivered to the owner of the bill without taking it up and the 
owner has thereafter negotiated the bill; but in New York in one 
case where the transferee for value of such a spent or dead bill, 
negotiated by one who had received the goods without surrender- 
ing the bill, sued the Carrier for conversion of the property, the 
court held that the function of the bill had been accomplished when 
the goods were delivered and its subsequent negotiation did not 
confer upon the transferee a rightof action for conversion, as the 
property had been delivered to the rightful owner. This section 
clearly defines the liability of the Carrier who leaves outstanding 
an Order Bill of Lading after the goods are delivered. 

Section 20g prohibits the Carrier from issuing a bill until the 
whole of the goods have been received and makes him liable for a 
false or fictitious bill issued by his agent. This liability is now 
imposed by the courts of some states and denied by the courts of 
others. It is but just that the Carrier who selects his own agents 
and entrusts them with the duty of issuing Billsof Lading, should 
be liable for their fraudulent acts done within the apparent sccepe 
of their authority; and such liability is necessary to the safety of 
the assignee for value to whom the bill is pledged as collateral, 
often miles away from the place of issue, and who relies upon it 
as security. The liability is made to extend to the case of a false 
bill issued to a fictitious name; for in an Alabama case where the 
Carrier would have been held liable upon a false bill issued to a 
real person the holder for value of a false bill issued to a fictitious 
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person, which had been pledged to him in the fictitious name, was 
held to have no rights on the ground that there was no one in 
existence who could transfer riglits under the bill to him. 

Section 20h. But while the Carrier is made liable for the 
fraudulent acts of his agent in issuing a false bill, he is exempted 
from liability for misdescriptions or misrepresentations as to the 
property contained inan Order Bill of Lading, where his agent has 
exercised reasonable care in the premises. In all such cases the 
assignee takes the bill at his own risk. 

Section 20i defines the effect of a material alteration. At 
common law, the fraudulent or unauthorized alteration of an in- 
strument completely avoids or destroys it. Under the proposed 
Act, such an alteration will be void and the bill in the hands of 
a bona fide holder for value will be good for what it was origin. 
ally. A bill issued for seven cases, fraudulently raised to 70, will 
remain good for the seven. 

Section 20j declares that the insertion of a “ notify’’ person on 
an Order Bill of Lading, does not constitute notice that such 
person has any rights to the property. 

Section 20k permits the insertion in an Order Bill of Lading 
of provisions consistent with the Actand prohibits the insertion of 
inconsistent provisions. 


Section 201 prohibits the Carrier from making any greater freight 
‘charge upon property transported under an Order Bill of Lading 
than the rate charged for the transportation of like property in 
like quantities otherwise transported. 

Section 20m excuses the Carrier from the prohibition of de- 
livering the property without taking up the bill, or making in- 
dorsement in case of partial delivery, where the property is taken 
out of his hands by process of law, or where he sells and delivers 
the property to satisfy his lien as Carrier. 

The proposed Act, it will be seen, does not place Order Bills of 
\Lading upon the same high plane of negotiability, free from prior 
titles, rights and equities, as are negotiable instruments for the 
payment of money; but recognizing and providing for the assign- 
ability of such documents, it gives to the assignee for value all 
the rights in connection therewith to which he would seem to be 
justly entitled under existing conditions of business, clearly defines 
what those rights are and their limitations, and the obligations 
of the Carrier thereunder. While the Bank which takes an Order 
Bill of Lading as collateral does not acquire all the absolute and 
indefeasible rights which it would take as the holder for value of 
a negotiable instrument for the payment of money, the proposed 
Act nevertheless gives to such pledgee a greater measure of security 
than he at present possesses under existing law, relieving him 
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from the unjust warrantor liability imposed incertain states, giving 
him a document less easily altered and of greater value when 
altered, of greater obligation upon the Carrier where falsely issued 
and when the goods have been delivered without taking up the 
bill, and imposing such severe penalties upon the fraudulent 
Shipper as will lessen the negotiation by him of fictitious bills. 
In addition, it will provide one national law, uniform all over the 
country in its applicability to interstate shipments under Order 
Bills, in place of the conflicting and inadequate state laws, both 
legislatiye and judicial, which now exist. 


The draft in its present form has already been submitted to 
counsel of several Banks for criticism, including Orville Peckham, 
Esq., Counsel of First National Bank, Chicago; R. E. L. Mar- 
shall, Esq., Counsel forthe Merchants’ National Bank of Baltimore, 
and Evans Woollen, Esq., Counsel for American National Bank of 
Indianapolis; it has also been submitted for criticism to Professor 
Samuel Williston of Harvard University Law School, the author 
of the draft of an Act to make uniform the law of Bills of Lading 
of the several states, which will be presented for adoption and 
recommendation at the next annual Conference of Commissioners 
on Uniform State Laws. 


Further suggestion and criticism by interested persons is 
requested. Respectfully submitted, 
THOMAS B. PATON, 
Counsel to Committee on Bills of Lading, 
November, 1906. American Bankers’ Association. 
COMMITTEE : 
LEWIS E. PIERSON, Chairman, 
President N. Y. National Exchange Bank, 
FRANK O. WETMORE, 
Cashier First National Bank, Chicago. 
WILLIAM LIVINGSTONE, 
President Dime Savings Bank, Detroit. 
WILLIAM INGLE, 
Cashier Merchants Nat. Bank, Baltimore. 
J. A. LEWIS, 
Cashier Nat. B’k of Commerce, St. Louis. 


PROPOSED BILL OF LADING AMENDMENTS TO RATE BILL. 


An act to amend an Act entitled ‘‘An Act to Regulate Com- 
merce,” approved February 4,1887, and all acts amendatory 
thereof. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That new 
sub-sections be added to an Act entitled “An Act to Regulate 
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Commerce,” approved February fourth, eighteen hundred and 
eighty-seven, as amended by an Act approved June twenty-ninth, 
nineteen hundred and six, immediately after section twenty, to be 
numbered as sub-sections twenty a to m, as follows: 

Section 20a—(Order Bill of Lading Defined.) That whenever 
any common carrier, railroad or transportation company (here- 
after termed carrier) shall issue a bill of lading for the transporta- 
tion of property from a point in one state to a point in another 
state (the word state to include territory and the District of Col- 
umbia), which bill shall be, or purport to be, drawn to the order 
of the shipper or other specified person, or which shall containany 
representation that the property described therein is, or may be, 
deliverable upon the order of any person therein mentioned, such 
bill shall have the words ‘“ Order of” prominently printed thereon 
before the name of such person to whose order the same is drawn, 
or upon whose order the said property is deliverable, and shall be 
known as an Order Bill of Lading. 

Section 20b—( How Transferable.) Every Order Bill of Lading 
shall be transferable by indorsement and delivery by the person 
to whose order the bill is drawn or by his indorsee; and when 
duly indorsed in blank, it shall be transferable by delivery alone. 

Section 20c—( Rights of transferee.) Every bona fide transferee 
for value of an Order Bill of Lading shall acquire thereby all the 
title to the property shipped which the first holder of such bill 
possessed when he received the same or which he had the power or 
ability to convey to a bona fide purchase for value, and all rights 
in respect to such property which are or may be contained in such 
bill, to the same extent as if the contract contained therein had 
heen made by the carrier directly with such transferee; subject, 
however, to the lien of the carrier for freight and other lawful 
charges upon the property shipped. But the carrier shal! have no 
lien upon such property, except for freight and charges subsequent 
to the issue of such bill, unless the bill expressly states other prior 
charges for which a lien is claimed; and the validity of such lien 
for prior charges must be determined by law and the contract of 
the parties. 

Section 20d—(Crime to Negotiate Bill Without Title or False 
Bill.) Any person who ships, from a point in one state toa 
point in another state, property to which he has no title or after 
he has parted with the title, or upon which there is a lien or a 
mortgage, and who receives from the carrier for such property an 
Order Bill of Lading which he afterwards negotiates for value with 
intent to defraud and without disclosing his want of title or the 
existence of the lien or mortgage, or who negotiates for value 
with intent to defraud, an Order Bill of Lading which is false or fic- 
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titious in any particular, shall be guilty of a misdemeanor, punish- 
able by fine of not less than One Thousand Dollars nor more than 
Five Thousand Dollars, or imprisonment for a term not exceeding 
five years, or both. 


Section 20e—( Pledgee Not Liable as Warrantor.) No person or 
corporation to whom an Order Bill of Ladingis transferred by way 
of pledge or as collateral security for money or Other value ad- 
vanced and who transfers or surrenders such bill to any party to 
a draft or other person who pays the debt or obligation for which 
such bill has been pledged, shall incur any liability to such trans- 
feree as warrantor of the genuineness of such bill, or of the quality, 
quantity or condition of the property therein described, or other- 
wise. 

Section 20f.—(Surrender of Order Bill.) It shall not be lawful 
for any carrier to deliver the property described in an Order Bill 
of Lading, except upon surrender of the bill and its cancellation; 
or, except in case of a partial delivery, when a statement of the 
same shall be endorsed upon said bill ; and any outstanding, un- 
surrendered Order Bill of Lading shall be deemed to be and con- 
tinue a valid and subsisting obligation, notwithstanding the prop- 
erty therein mentioned may have been delivered to the legal 
owner of such bill, so far as to vest in any subsequent bona fide 
holder thereof for value and without notice of such prior delivery, 
the right to require of the carrier the property in said Order Bill 
of Lading described, or the full value thereof, in the same manner 
and to the same effect in all respects as if there had been no such 
prior delivery. 


Section 20g.—(Issue of False Bill Prohibited.) It shall not be 
lawful for any carrier, or for any officer or agent of a carrier, to 
issue an Order Bill of Lading until the whole of the property des- 
cribed therein shall have been actually received to be transported. 
Any officer or agent of @ carrier violating the provisions of this 
section with intentto deceive or to commit a fraud shall be guilty 
of a misdemeanor punishable by a fine of not less than One Thous- 
and Dollars nor more than Five Thousand Dollars, or imprison- 
ment for a term not exceeding five years, or both; and the issu- 
ing carrier shall be liable to any bona fide holder for value of any 
such false or fictitious Bill of Lading, who may be injured thereby, 
for all damages, immediate or consequential, arising therefrom. 
Such liability shall extend to the bona fide holder for value of any 
such false or fictitious bill which has been drawn to the order of a 
non-existent or fictitious person, which bona fide holder has ac- 
quired the same in good faith by delivery or by purported indorse- 
ment of an apparent owner. 


Section 20h—(When Carrier Not Liable for Misdescription.) A 
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carrier shall not be liable under any of the provisions of this Act 
for such loss as mayresultfrom a misdescription or misrepresenta- 
tion of the property mentioned in an Order Bill of Lading, where 
such misdescription or misrepresentation was caused by the fraud 
or fault of the shipper, the holder or some person under whom 
the holder claims, without collusion or want of reasonable care on 
the part of the carrier or its agent. 


Section 20i—(Effect of Material Alteration.) Any material 
alteration, addition or erasure, in or to an Order Bill of Lading, 
fraudulent or otherwise, shall be void,and in the hands of abona 
fide holder for value, not a party to the alteration thereof, such 
bill may be enforced according to its original tenor. Provided, 
however, that an alteration, addition or erasure, in or to an 
Order Bill of Lading made by the carrier issuing the same, or its 
officers or agents, with the consent of the holder thereof, shall be 
valid and effective. 


Section 20j—(Insertion of Name of Person to Be Notified.) 
The insertion in an Order Bill of Lading of the name of a person 
to be notified of the arrival of the property shall not limit or 
affect the rights of the parties thereto as herein provided; nor 
constitute notice to a bona fide holder for value of any rights or 
equities of such person in or to the property. 

Section 20k—(Insertion of Terms Inconsistent with Act, Void.) 
Any condition or conditions, terms or stipulations, inserted in an 
Order Bill of Ladingcontrary to, or inconsistent with, the provisions 
of this Act, shall be void, and this provision shall apply to and 
make void the insertion of the words ‘‘Not Negotiable”? orwords 
of a similar import, in an Order Bill of Lading, but nothing here- 
in shall be construed to prohibit the insertion in an Order Bill of 
Lading of terms or conditions not inconsistent with the provisions 
of this Act. 

Section 201—(Greater Charge for Order Bill Prohibited.) It 
shall not be lawful for any carrier, directly or indirectly, to make 
any greater charge for the transportation of property for which 
an Order Bill of Lading is issued, in accordance with the provisions 
of this Act, as a condition of issuing such Order Bill of Lading, 
than the lowest rate for the transportation of like property in 
like quantities when an Order Bill of Lading is not requested or 
issued. 

Section 20m—(When Property May Be Delivered Without Sur- 
render of Bill.) So much of sub-section 20f as forbids the delivery 
of property except upon the surrender and cancellation of an Order 
Bill of Lading, or the indorsement of such delivery thereon in case 
of partial delivery, shall not apply, 

(a) Where the property is replevied or removed from the pos- 
session of the carrier by operation of law; 

(b)Where the property has been lawfully sold to satisfy the 
carrier’s lien; in which case the carrier shall hold any surplus of 
pee ge remaining for the benefit of the lawful holder of the Order 

ill of Lading issued for the property. 





THE SENDING OF OUT-OF-TOWN CHECKS TO 
THE DRAWEE. 


E have a very unsatisfactory condition of law in this country with 
reference to the duties and liabilities imposed upon banks in the 
collection of out-of-town paper. <A bank which receives, either 
as owner or as collecting agent, an out-of-town check or certificate 

of deposit drawn upon or payable by a bank in another city or state, is 
under necessity to forward the paper to some agent or correspondent for 
collection; yet unless it sends the item direct to an independent agent 
in the town where the payoris located, whichis often impracticable, it 
runs counter to judicial rules which declare the mailing of a check in 
a roundabout way, through a chain of correspondents, unreasonable 
because of the delay in presentment, and which also declare the mail- 
ing of the item direct to the drawee or payor imprudent and negligent; 
the consequence being that in the event of loss, the sending bank 
which adopts either the delayed-roundabout, or the too-direct to the 
drawee, mode of presentment, is very likely to be mulcted therefor. 

We propose toconfine this article to the sending direct to the 
drawee mode of collection. The decision of the Supreme Court of 
North Carolina, recently rendered, upon the question ‘‘Is the drawee 
or payor of a bill, note or check a suitable agent to which such paper 
should be sent for collection ” which ‘‘ question has never (heretofore) 
been decided by this court ” we use as a text. 

The full opinion of the North Carolina court may be read in this 
number. The propositions which the court decide, or upon which 
its opinion is expressed, cover about all the questions connected with 
this mode of presentment. They are: 

1. A drawee or payor of a bill, note or check is not a suitable 
agent to which such paper should be sent for collection. 

2. The fact that such drawee or payor is the correspondent of the 
sending bank, does not make it a suitable agent. 

3. The fact that a custom of banks exists to send an item to the 
drawee or payor, where the latter is correspondent of the sending 
bank, does not justify the transmission of the item to such drawee- 
correspondent. Such a custom is bad and invalid and will not be 
recognized by the courts. 

4. The fact that the drawee or payor is the only bank in the 
place, does not make it a suitable agent; and the custom of banks to 
send items in such cases direct to the drawee or payor for payment, 
will not be admitted to justify such course of procedure. 

5. A bank will not be permitted to make a contract with its de- 
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positor relieving it from the consequences of its own negligence in 
sending an item direct to the drawee or payor. Such an agreement is 
unreasonable and will not be sustained. 

The North Carolina decision fairly typifies the bulk of judicial 
sentiment in this country. Let us see precisely what the American 
courts have decided. 

THE AMERICAN DOCTRINE. 

Tne courts of Alabama, Arkansas, Colorado, Illinois, Kansas, 
Michigan, Minnesota, Missouri, Nebraska, Pennsylvania and Texas, 
to which must now be added North Carolina, have all held the pro- 
position that the drawee or payor of a check or other instrument is not 
a suitable agent to whom to entrust its collection, and that the mail- 
ing of a check or other instrument direct to such drawee or payor, is 
a1 act of negligence which, if loss results, will make the sender liable 
therefor, and this is also the doctrine of the federal courts.* 

Of these courts, those of Arkansas, Colorado, Kansas, Michigan, 
Nebraska, Pennsylvania, Texas, and the federal courts have not con- 
sidered the effect of an established custom of banks to mail to the 
drawee as changing the rule of law. 

The courts of Alabama, Illinois, Minnesota, Missouri and North 
Carolina, have considered the effect of a custom with the following 
results: 

It has been held in Alabama that the sending bank cannot shield 
itself behind a custom to send paper direct to the bank which is to 
pay it. Such acustom is unreasonable and bad. (Farley Nat. Bank 
v. Pollock, Alabama Supreme Court, Nov. 1905, 39 Southern Re- 
porter, 612.) The court in this case does not particularize as to the 
custom; that is, whether the custom is to send where the payor is the 
correspondent of the sender, or is the only bank in the place, or 
whether the custom is to sendin every case to the payor, although the 
latter is not a correspondent or the only bank in the place; but the 
ruling is simply that a custom to send direct to the payor is bad. 

It has also been held in Minnesota (one justice dissenting) that a 
universal custom of banks to send checks to the drawee directly, in 
case there is no other bank of good standing in the same town, will 
not justify such a course of procedure. In case of loss through the 





* Ala. Farley Nat. Bank v. Pollock, 39 So. Rep.612; Ar’. Auten v. Bank, 67 Ark. 
243; Colo. Bank v. Burns, 12 Colo. 539; ///. Bank v. Provision Co., 109 Ill. 100; 
Wilson v. Bank 187 Ill. 222: Bank v, Whittier, B. L. J. Oct. 1906, p. 802; Kan. 
Anderson v. Rodgers, 53 Kan. 542; ‘/¢ch. Bank v. Savings Bank, 123 Mich. 336; 
Minn Minneapolis etc. Co. v. Bank, 76 Minn. 136; 1/0. Bank v. Bank, 71 Mo. App. 
451; ed. Scraper Co., v. Sadilek, 50 Neb, 105; Pa. Bank v. Goodman, 109 Pa. 422; 
Wagner v, Crook, 167 Pa. 259; Zexas, Bank v. Bank, 34 S. W. 458; .C. Bank v. 
Bank, B. L. J. Nov. p. 885; ed. Farwell v. Curtis, 7 Bis. 160; Bank v. Bank, 56 
Fed. 967. : “ 
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bad conduct of the drawee, the sending bank is liable. (Minneapolis 
Sash & Door Co. v. Metropolitan Bank, 76 Minn., 136.) 

It has also been held in Missouri that it is negligence for a collect- 
ing bank tosend a check direct to the payor for collection and this too 
(i) although the payor is the only bank in the place and (2) although 
the payor is the correspondent of the sending bank and it is customary 
to thus send paper for collection; since the custom is unreasonable. 
(Bank v. Bank, 71 Mo. App., 451.) 

It has also been held in North Carolina, as we have already shown, 
that customs to send to the payor where the latter is correspondent of 
the sender, or is the only bank in the place, are bad. 

The courts of these four states, Alabama, Minnesota, Missouri, and 
North Carolina, it will be seen, will not allow evidence of an estab- 
lished custom of banks to send acheck direct to the drawee, even 
where the payor is correspondent, or the only bank in the place, to 
change the rule of law that it is negligent so to do. 

Oa the other hand, the Supreme Court of Illinois has held that 
where there is evidence tending to show ‘‘a well-known, long estab- 
lished and general custom of collecting banks to transmit directly to 
their correspondent out-of-town banks, checks drawn upon such out- 
of-town banks and in their hands for collection, where there is no other 
bank in such town ”’ the bank receiving the check is not negligent in 
committing its collection to another bank, although it knows that the 
latter will, directly or indirectly, send the check to the bank on which 
it is drawn for payment. (Wilson v. Carlinville Bank, 187 Ill., 222.) 
But unless such a custom is proved, the sending bank will be liable. 
In Bank v. Provision Co., rog Ill., 100, it was held that the sending of 
a certified check direct to the certifying bank for payment is negli- 
gence as that bank is not a suitable agent. And in the very recent 
case of Bank v. Whittier, published in the Journal for October 1906, 
it was held that where no such custom, as above stated, is shown, a 
collecting bank which entrusts a certificate of deposit to a correspondent 
for collection and instructs such correspondent to send such certificate 
of deposit to the maker, such maker being the only bank in the place, 
is guilty of negligence in so doing ‘and responsible for the resulting 
loss. 

In the state of Oregon, the court has left open the question 
whether, in the absence of custom, the drawee is a suitable agent, but 
has held, where a custom was proved that banks, receiving checks for 
collection and having no agent or correspondent at the place of the 
drawee, would forward the checks by mail directly to the drawee, that 
the custom was not unreasonable and would be given effect to protect 
the sending bank, where the paper forwarded was a simple unindorsed 
check. The court left it an open question whether it would sanction 
the custom as applied to certified checks, certificates of deposit and 
notes, and also as said, left the question open whether, in the absence 





878 THE BANKING LAW JOURNAL. 


of custom, it was negligence to send an item direct to the drawee or 
payor. (Kershaw v. Ladd, 16 B. L. J., 273). 

We thus see what the majority of American courts which have as 
yet had this question before them have held upon the subject. In the 
twelve states which we have named, and in the federal courts, the 
drawee is held not a suitable agent, and in four of these states 
(Alabama, Minnesota, Missouri, North Carolina) out of five which 
have considered the question of custom, an established custom to 
send direct to the drawee where it is the only bank in the place, or 
where, whether the only bank or not, it is a correspondent of the 
sender, is declared unreasonable and not to modify the general rule 
of law. 

The question might here be asked, what is a sending bank to do 
when it has an item payable by the only bank in another place, or 
by its correspondent in another place, whether the only bank or not? 
The North Carolina court says it cannot even make an agreement 
with its customer relieving it from its inexcusable negligence in send- 
ing the item to its correspondent, or to the only bank, in such case. 
Twoof the courts, however, Illinois and Michigan, have answered the 
question by saying that the sending bank can protect itself by obtaining 
instructions from its depositor to send directly to the payor. This 
can hardly be said to be a satisfactory solution of the problem. 

THE ENGLISH DOCTRINE. 

It is of interest to note that the law of England isto the contrary 
of the American doctrine. The sending of a check by post direct to 
the drawee for payment has been said in several English cases de- 
cided prior to the Bills of Exchange Act, to be a good presentment. * 
When the Bills of Exchange Act was enacted in 1882, presentment 
by mail direct to the drawee was legalized as follows: 


Section 45. A bill is duly presented for payment which is pre- 
sented in accordance with the following rules * * * 8. Where 
authorized by an agreement or usage, a presentment through the post 
office is sufficient. 


Also in the state of New York, it has been heid that presentment 
by mail direct to the drawee is a customary mode of presentment and 
not negligent. Shipsey v. Bowery Nat. Bank, 59 N. Y., 485.) 

In Iowa, also (Hough v. Gearen, 17 B. L. J. 210) presentment 
direct to the drawee has been sanctioned by inference. 

Notwithstanding the above, the banks of the country are doing 
business under the American doctrine, upheld by far the greater 
number of courts, that the drawee or payor is an unsuitable agent to 
whom to send paper payable by him, and that notwithstanding it is 
the custom of banks and the only practicable method of presentment 
ms * Hare v. Henty, 1o C. B.N. S. 65 (1861) ; Bailey v. Bodenham, 16 C. B.N.S., 
288 (1864); Prideaux v. Criddle, 10 B. & S.515 (1869); Heywood v. Pickering, L. R. 
9 Q. B. 428, (1874.) 
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to send the paper direct to the drawee or payor in many cases, such 
customs will not be recognized as valid, and the banks doing business 
in accordance with such customs are constantly guilty of negligent 
practices. 

CRITICISM OF AMERICAN DOCTRINE. 

The supposedly good reason underlying the American doctrine is 
that it is not a safe or proper practice to entrust the one who is 
obliged to pay an instrument, with its possession. He may destroy 
the instrument and deny his indebtedness, or may delay its payment 
in his own interest. It has for its basis the thought that the debtor, 
obligated to pay, cannot be trusted and will often prove dishonest 
and unmindful of his duty in the premises ; not very flattering to the 
integrity of the American people. 

But such reasoning, while possibly sound when applied to a large 
number of debtors or payors of commercial instruments, should not be 
so applicable in the case of banks. It would seem that the American 
courts, by so holding, throw discredit upon their own banking institu- 
tions, organized and supervised under the state and national laws, and 
proclaim to the world such banks are not to be trusted. 

In England, it is different. There the courts and the legislature 
trust the banks and hold it is proper to mail a bill or check to the 
bank upon which it is drawn for payment. 

In this country, also, items presented through the clearing houses, 
or by means of town exchanges, are entrusted to the possession of the 
payors; and while here, as in England, it has been heid negligent to 
surrender an item to an ordinary drawee, in exchange for his check in- 
stead of the money, the courts in some cases have validated customs 
under which the drawee’s check, certified by the bank, is taken, and 
the collecting agent held not to be negligent in taking a certified check 
instead of money. 

Apart from the discredit thrown upon the banks of the country by 
the American doctrine, let us consider some of its impracticabilities. 

(A.) The drawee is the only bank in the place and in good stand- 
ing. It may be, or it may not be, the correspondent of the foreign 
bank holding the check for collection. To whom else shall the foreign 
bank send the check for payment? There is no one else in the place 
to entrust with itscollection, unless the sender goes outside of banking 
channels and employs the agency of an express company or of some 
merchant or other person in the place. Is it reasonable to expect 
this to be done? In such a case, it is both customary and reasonable to 
mail the check direct to the drawee, and the law should sanction this 
mode of presentment. 

(B.) If the drawee is not the only bank in the place, but is a cor- 
respondent of the sending bank, how unreasonable and absurd it would 
seem for the sender to mail the item to another bank for presentment to 
its own correspondent, who constantly collects for it and whom it 
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collects for. It would be very unusual in such a case for the sender 
to mail the check to another bank, and yet the law says such is the 
proper mode and that sending to the drawee-correspondent is negli- 
gent. The law should legalize such mode of presentment. 

(C) Where there is more than one bank in the place and none of 
them are correspondents of the sender, there is still no good reason 
for the picking out of an independent bank instead of the drawee, 
where the latter is in good standing. Where all the banks of a 
place are in good standing, the danger of loss from failure of one is no 
greater than from failure of the other. The chances are equal. An 
independent bank entrusted with acollection from a drawee is as likely 
to fail and swallow up the proceeds, as is the drawee, where no special 
circumstances are known making one bank safer than another. 

In conclusion, there is necessity that the law governing this im- 
portant subject of presentment of out-of-town checks and defining the 
mode of presentment should be changed, so as to legalize existing 
reasonable customs of banks and not throw upon the banks, doing 
businessin ordinary and customary modes, the perpetual risk of loss 
when they are making collections by the only practicable methods 
open to them to pursue. 


THE PLAN FOR AN ELASTIC CURRENCY. 


HE plan which has been agreed upon by the Committee of 
Fifteen of the American Bankers’ Association in joint con- 
ference with members of the Currency Committee of the New 

York Chamber of Commerce, after a several days session in the 
city of Washington, is indicated by the following report made by 
Bankers’ Committee to the members of the American Bankers’ 
Association, coupled with a statement of the operation of the 
proposed bill: 

REPORT OF COMMITTEE OF FIFTEEN. 
To the Members of the American Bankers’ Association: 

Your Commission, appointed to consider defects in the cur- 
rency system of the United States and to suggest changes which 
will make the volume of the currency more responsive to the de- 
mands of commerce, report as follows: 

We are unanimously of the opinion that changes in the exist- 
ing bank-note system are imperatively required. We find that the 
present volume of bank notes is wholly unresponsive to the de- 
mands of commerce. It does not expand with the need for cur- 
rency in the crop moving period, causing stringency, nor contract 
when the uses for currency are less extensive, causing redundancy. 
We find that the banks are under the necessity of parting with 
their reserve money to supply the demand for currency at certain 
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seasons, although that demand would be quite as well satisfied 
if banks could supply their credit notes instead of depleting their 
reserves and causing a contraction injurious to business. 

To meet this situation the National Banking Act should be so 
altered as to permit under ample safeguards the issue of credit 
bank-notes which would automatically adjust the volume to the 
demands for currency. Such notes can be issued under provisions 
which will insure absolute safety to the note-holder, an ample sup- 
ply of currency to the public, relief from the disturbed commercial 
conditions which follow the present depletion of reserves when an 
increased volume of currency is required, and finally the certain 
retirement of the notes when they have fulfilled their purpose in 
the hands of the public. 


While this matter is one that affects every business interest, 
we believe that it concerns the general public even more deeply 
than it does the bankers. It is obvious that borrowers during 
three or four months of the year are forced to pay a materially 
higher rate of interest than would be necessary if banks could 
supply the currency demand by issuing their credit notes instead 
of depleting their reserves and being forced to demand the repay- 
ment of loans in order to replenish their reserves. 

When the subject is clearly understood, we believe the demand 
for legislation which will permit issues of credit notes will come 
even more strongly from borrowers, whom it will most benefit, 
than from bankers. 

The Commission unanimously agree upon the following prin- 
ciples which they believe underlie a correct solution of the currency 
problem so far as it relates to the issue of a bank-note currency : 

A credit currency should be issued by the national banks of 
the country under proper restrictions. 

A bank-note is essentially the same in principle as a deposit 
payable on demand. It is a book deposit converted into such 
form that it passes current. It resembles in character a demand 
certificate of deposit or cashier’s check—simply a current deposit 
liability of the bank. 

It is important in any plan seeking to provide a more flexible 
currency that no measures should be taken which would impair 
the market value of United States bonds. 

Authority to issue credit notes under the same regulations 
should be extended alike to all national banks, but should not 
be extended to any national bank until it has been actively doing 
business for one year, nor to any national bank which has nota 
surplus equal to 20 per cent. of its capital. 

Credit notes should be taxed at a rate which will produce a 
guaranty fund sufficient to redeem the notes of failed banks. 
Such guaranty fund should be deposited with the Government, 
and out of it the Government should promptly redeem the notes 
of failed banks. 

Banks should keep the same reserves against credit notes out- 
standing as are now required by law against deposits. 

Active daily redemption of credit currency is the proper and 
only means of making it elastic, preventing redundancy, and au- 
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tomatically adjusting its volume to the actual requirements of 
commerce. All banks issuing such notes should be required to 
maintain adequate facilities for their prompt redemption in cities 
conveniently located in all sections of the country, so that all 
notes issued, however widely they circulate, can at no time get 
beyond a reasonable distance from a redemption city. 

We therefore unanimously recommend the enactment into law 
of the following, having the firm conviction that thereby will be 
provided a bank-note currency safe beyond peradventure and au- 
tomatically varying in volume as needs of commerce vary. 

CREDIT BANK NOTES. 


1. Any national bank having been actively doing business for 
one year and having a surplus fund equal to twenty per cent. of 
its capital shall have authority to issue credit notes as follows, 
subject to the rules and regulations to be determined by the 
Comptroller of the Currency: 

(a) An amount equal to 40% of its bond-secured circulation, 
subject to a tax at the rate of 242% per annum upon the average 
amount outstanding. Provided that if at any time in the future 
the present proportion of the total outstanding unmatured United 
States bonds to the total capitalization of all going national 
banks shali diminish, then the authorized issue of credit notes 
shall be increased to a correspondingly greater percentage of its 
bond secured notes. 

(b) A further amount equal to 12%2% of its capital, subject 
to a tax at the rate of 5% per annum upon the average amount 
outstanding in excess of the amount first mentioned. 

The total of credit notes and bond-secured notes shall not 
exceed the capital. 

RESERVE. 

2. The same reserves shall be carried against credit notes as 

are now required by law to be carried against deposits. 
GUARANTY FUND. 


3. The taxes provided upon credit notes shall be paid in gold 
to the Treasurer of the United States, and shall constitute a 
guaranty fund for the redemption of notes of failed banks, and 
for the payment of the expenses of printing and the cost of re- 
demption. In order that the guaranty fund may be ample from 
the beginning, any bank making application to take out credit 
notes for issue shall deposit with the Treasurer of the United 
States in gold an amount equal to 5% thereof. The unused por- 
tion of this initial payment shall be an asset of the contributing 
banks respectively, and shall be refunded from time to time when 
this may be done without reducing the guaranty fund below an 
amount equal to 5 % of the credit notes taken out. 

REDEMPTION, 


4, The Comptroller of the Currency shall designate numerous 
redemption cities conveniently located in the various parts of the 
country. Through the agency of the banks in such cities adequate 
facilities shall be provided for active daily redemption of credit 
notes. 

5. The provision of existing law limiting the retirement of 
bond-secured notes to $3,000,000 per month shall be repealed. 
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6. All public moneys above a reasonable working balance, 
from whatever source derived, shall be currently deposited from 
day to day in national banks without requiring collateral security 
or special guaranty therefor; but in no case shall the balance 
carried with any bank exceed 50% of the capital thereof. All 
banks receiving such public moneys on deposit shall pay into 
the United States Treasury interest thereon at the rate of 2 % per 
annum. 

OPERATION OF PROPOSED BILL. 


After agreeing to certain postulates containing the general 
principles governing an issue of bank note currency, the Commis- 
sion unanimously adopted a plan for the issue of bank-notes which 
it will recommend to Congress. 

The plan proposes that national banks may take out notes in 
addition to those authorized by the present law. These additional 
notes may be issued, under a tax of 242% per annum, to the 
amount of 40% of the bond-secured circulation of the issuing 
bank, but shall not exceed 25 % of the capital of the bank. The 
provision establishing such a relation between the bond-secured 
notes authorized by the present law and the additional notes 
proposed is for the purpose of preventing any tendency on the 
part of the banks to sell Government bonds now held to secure 
circulation in order to avail themselves of the new circulation. 
Such action is taken because it is desired that the measure pro- 
posed, if enacted, shall not tend to depress the market for Govern- 
ment bonds. 

It is not proposed to have any part of the assets of the bank 
specially pledged to secure the notes or hypothecated with any 
outside authority. The notes will, however, be protected by the 
same legal reserves as are required by existing law against de- 
posits—in reserve cities 25 % and in country banks 15 %. 

It was decided that the claim of the notes of a failed bank 
-upon the assets of the bank should not be given a prior lien to 
ithe lien of the depositors. It was felt that as the guaranty fund 
itself, with the addition of a pro rata claim upon the assets with 
the depositors, would afford adequate protection for the notes, it 
was not necessary to impair the share of the depositor in the 
remaining assets by giving preference to the holder of a note. 

Another measure of conservatism proposed, in order to prevent 
‘the issue of notes by weak banks when the notes might not be 
required by legitimate commercial conditions, is that no bank 
shall have the power of issuing the new notes which has not a 
surplus of 20%, and no bank shall have the power of issue of 
these notes until it has been in operation for one year. 

The tax upon the new issue of notes, at the rate of 242% per 
annum, is to be payable semi-annually to the Government, and 
will form a guaranty fund out of which the Government will 
promptly redeem the notes of failed banks and will pay the cost 
of printing and the expenses of the current redemption of the 
new notes. 

In case of the failure of a bank, its notes will be at once 
redeemed on presentation to the Government, and the Govern- 
ment will have a lien to make good the guaranty fund so far as 
possible from the assets of the failed bank. 





884 THE BANKING LAW JOURNAL. 


The Commission is confident that the tax proposed will create 
a fund many times larger than the demand upon it to meet the 
notes of failed banks, but it recognizes that in case of several 
failures of issuing banks, immediately after the passage of the 
law and before any considerable amount had been paid into the 
guaranty fund, the fund might be insufficient temporarily to meet 
the demands made upon it. To guard against such a con- 
tingency, it is proposed that a bank shall on applying for the 
new currency at once pay into the Treasury 5 % of the amount 
applied for. Should there be a temporary deficiency in the 
guaranty fund, that deficiency would be made good from this 
special 5% fund. The contribution of each bank to this special 
fund remains a part of its assets to such an extent as it is un- 
impaired by drafts to make good deficiency in the guaranty fund. 
As the guaranty fund grows through the natural operation of 
the 2 4 % tax on outstanding circulation, the special 5 % contribu- 
tion will be returned to the contributing banks. 

When the guaranty fund finally reaches an amount equal to 
5 % of the total amount of new notes that had been taken out, 
the last of the 5 % special contribution will be returned, and there- 
after new circulation can be taken out with only the payment of 
the regular 2 4% % tax and without any initial contribution. 

In addition to the right to issue new notes equal to 25 % of 
the capital of the bank and related to the outstanding bond- 
secured circulation by the provision that they shall not exceed 
40 % of the bond secured notes of the issuing bank, the Commis- 
sion proposes a further issue up to 12 % % of the capital of 
the bank, such issue to be subject to a tax of 5% per annum on 
the average amount outstanding, but to bear no relation to the 
amount of bond-secured currency. It is provided, however, that 
no bank may issue an amount of bond-secured and of additional 
notes that will in the aggregate exceed its capital, so that the 
total amount of bank notes authorized will not exceed the amount 
authorized under the present law. In view of the high tax and 
the reserve required against these notes, there will be no profit 
in the issue of this type of notes unless rates for money are very 
high. 

The means for securing prompt and frequent redemption of 
the new notes involve provision for redemption bureaus connected 
with the clearing houses, located at convenient points throughout 
the country. Such redemption centres are to be so numerous 
that there will be a point of redemption conveniently near every 
national bank. While the burden of the redemption is to rest 
upon the banks themselves, the rules and regulations governing 
such redemption are to be established by the Comptroller of the 
Currency. 


For the purpose of drafting a bill to be presented to Congress 
embodying the details of the plan, a sub-committee of three 
members of the American Bankers’ Association was appointed, 
namely, A. Barton Hepburn, President of the Chase National Bank 
of New York City, James B. Forgan, President of the First Na- 
tional Bank of Chicago and John L. Hamilton of Hoopeston, 
Illinois, the late president of the American Bankers’ Association. 





BANKING LAW. 


THs Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


CHECK COLLECTION. 


Sending check direct to drawee is negligence— Banking custom so to do, where drawee 
is correspondent of transmitting bank, invalid—Contract that check received at 
owner's risk until actual payment, does not excuse negligence in sending check 
to drawee—Nor does fact that drawee was insolvent at the time, where it had on 
hand sufficient funds to pay check. 


Bank of Rocky Mount vy. Marchison Nat’! Bank, et al., Supreme Court of North Carolina, October 2, 1906. 

A check on the Merchants & Farmers Bank of Dunn, N. C., was deposited by 
the payee in the Bank of Rocky Mount, which bank forwarded the check for collection 
to the Murchison National Bank at Wilmington, N. C., which bank forwarded the 
check direct to the drawee, which was its correspondent. The drawee was insolvent 
when it received the check, but had in its vaults an amount of currency in excess of 
the check. Eight days after receiving the check and marking it “ paid,” the drawee 
failed without remitting for the check. 

The Murchison National Bank is held liable for the amount of the check to the 
Bank of Rocky Mount, because of negligence in sending the check direct to the drawee 
the specific points decided being as follows: 

1. The rule is different in different jurisdictions upon the liability of the bank, first 
receiving a collection, to the owner, for the default of its correspondent. In some, the 
first bank is liable; but in North Carolina, according to the weight of authority, the 
duty of the first bank is performed where it seasonably transmits to a suitable corres- 
pondent, and it is not liable for the latter’s default, Under this rule, the Bank of 
Rocky Mount performed its full duty when it sent the check to the Murchison National 
Bank, which was a suitable agent; and the latter bank is liable directly to the owner. 
But as the Bank of Rocky Mount had credited the amount to the owner and was en- 
titled to the proceeds of the check, it is the proper party plaintiff. 

2. The drawee or payor of a bill, note or check is not a suitable agent to which 
to send the paper for collection. Hence, the Murchison National Bank, which adopted 
this course, was negligent in so doing and is liable to the plaintiff for the resulting loss. 

3. The fact that the drawee was the correspondent of the Murchison bank, and 
that there exists a custom of banks, which hold checks for collection upon their own 
correspondents, to entrust the correspondent with the collection, did not excuse the 
Murchison bank, as such a custom is unreasonable, bad and invalid. 

4. The fact that the Murchison bank undertook the collection under a contract by 
which the check was received by it for collection “at owner's risk until we receive full 
actual payment,” does not relieve such bank from liability for its own negligence. 
While this contract might relieve the first bank from liability for defaults of corres- 
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pondents, although suitably selected, in those states where the law imposes such a 
liability, it will not be construed to relieve the bank from liability for negligence in se- 
lecting an unsuitable agent, namely, the drawee. 

5. Nor will the fact that the drawee was insolvent when the check was forwarded 
to it, relieve the sending bank from the loss, where it appears that it had sufficient 


currency on hand at the time of receipt to pay the check, had it been presented by an 
independent agent. 


6. This court is also of opinion that the holding, which has been made in some 
states, that where the drawee is the only bank in the place, an exception to the general 
rule will be made, is not in harmony with the best thought on the subject. 


Appeal from Superior Court, Edgecombe County; E. B. Jones, 
Judge. 


Action by the Bank of Rocky Mount against W. J. Floyd and 
others. From a judgment in favor of plaintiff against defendant the 
Murchison National Bank, it appeals. Affirmed. 


Connor, J. This action is prosecuted by plaintiff bank against the 
Murchison National Bank and the other defendants for the recovery of 
$1,059, being the amount of a check drawn by Griffin & Aiken on the 
Merchants’ & Farmers’ Bank of Dunn. 

In the view which we take of the case, much of the testimony be- 
comes immaterial. The plaintiff sets forth several causes of action 
against the different defendants. The facts material tothe discussion 
and decision of the case, in regard to which there is but little, if any, 
controversy, are: 

Griffin & Aiken on January 27, 1904, gave to defendant Floyd, in 
payment of a note held by his wife, their check on the Merchants’ & 
Farmers’ Bank of Dunn for $1,059. On January 29, 1904, Floyd de- 
posited the check for collection in the plaintiff bank, and, by an ar- 
rangement made with said bank, the amount was credited to him to 
be charged back, if the check was not paid. Floyd drew several checks 
against the credit. On the same day the plaintiff bank forwarded the 
check for collection to defendant Murchison bank, its correspondent 
at Wilmington, N. C. It was received on January 30, 1904, and on 
same day forwarded for collection to its correspondent, the Merchants’ 
& Farmers’ Bank of Dunn, N.C. The check was received by the bank 
at Dunn on February 1, 1904, was marked ‘‘/a7d” and charged to 
Griffin & Aiken, the drawers, who had funds to their credit in excess 
of the amount of the check. On February 2, 1904, the Murchison 
National Bank wrote plaintiff: 

‘‘We have not been able to get any returus. Hope to get something by 
Monday.” 

On February 2, 1904, the Merchants’ & Farmers’ Bank had in its 
vaults an amount of currency in excess of the check. On February 
9, 1904, the Merchants’ & Farmers’ Bank closed its doors and went 
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into liquidation. The proceeds of the check were never remitted by 
the bank at Dunn to defendant the Murchison National Bank. 
On February roth the Murchison bank wired the plaintiff bank. 
‘‘Merchants’ ¥ Farmers’ Bank, Dunn, reported closed. Check men- 
tioned was taken subject final actual payment. Have used every effort 


collect. We do not assume any responsibility. We notified you on sixth 
that it was not paid.” 


Plaintiff bank wired : 


“Telegram. All hability ou us will fall ou you and Dunn Bank. Notify 
a” 

Theintroduction of this telegram was objected to, and exception 
duly noted to its admission. While we think it competent, its admis- 
sion was entirely harmless. It did not in any respect change the 
status of the parties. The Murchison bank on February gth wired the 
plaintiff that it had no returns from Dunn, and had sent a man there, 
advising that plaintiff's customer send some one there. Mr. Tillery, 
cashier of plaintiff bank, testified: 

‘*‘The Murchison National Bank notified us of the receipt of the 
cash item of $1,059, and they had it on the same, or in substance the 
same, as our credit card had relative to our side collections, The 
usual credit card customary among banks relative to collections of 
papers outside of the town in which the bank is located is to receive 
them with the understanding and agreement that the bank so 
receiving shall not be liable until it receives actual final payment and 
the credit card which acknowledged the receipt of the check of $1,059 
had printed on it the following: ‘/tems outside of Wilmington are remitted 
at owner's risk until we receive full actual payment.’ And this is the 
usual custom among banks relative to out of town collections. I do 
not know which route the mail goes from Wilmington to Dunn. I 
think it goes by Goldsboro. Goldsboro is between Rocky Mount and 


Wilmington. We do not take Sunday mail out of the post office until 
Monday.” 


The Murchison bank, at and about the time of this transaction, 
sent other collections to the Dunn Bank. There was much testimony 
in regard to the transactions between the Dunn Bank and the Mur- 
chison bank between February 1 and February 10, 1904, which is im- 
material in the view which we take of the case. The defendant Mur- 
chison bank tendered a number of issues directed to the several as- 
pects of the controversy, which are eliminated from this discussion. 
We have carefully examined them and find that several relate to mat- 
ters in regard to which there is no controversy. The others are imma- 
terial. The issues submitted by his honor cover the material questions 
in controversy. The answers to them establish the essential facts 
herein stated. The twelfth and thirteenth issues are as follows: 

‘*‘Was the Murchison bank guilty of negligence in the discharge of 
any duty it owed in connection with the collection of said check of 
$1,059? Ans. Yes.” 

‘If the Murchison bank was guilty of negligence in the collection 
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of said check, what loss was sustained thereby? Ans. $1,059, with in- 
terest at 6 per cent. from February 6, .1904.” 

Issues were submitted in regard to the conduct of the plaintiff 
bank and its liability to the owner of the check. The answers to these 
issues exonerated it from liability. This view renders it unnecessary 
to discuss the correctness of the instructions given. 


DUTY OF FIRST COLLECTING BANK TO TRANSMIT TO SUITABLE AGENT, 


The first question presented for our consideration is the duty of 
the plaintiff and the Murchison bank to the owner in dealing with the 
check. While there isa diversity of opinion and the decisions of the 
courts are not uniform upon the subject, this court in Bank v. Bank, 
75 N. C. 534, approved and adopted the following rule of conduct: 
‘*It is well settled that when a note is deposited with a bank for col- 
lection, which is payable at another place, the whole duty of the bank 
so receiving the note in the first instance is seasonably to transmit the 
same to a suitable bank or other agent at the placeof payment. And, 
as a part of the same doctrine, it is well settled that, if the acceptor 
of a bill or promissory note has his residence in another place, it shall 
be presumed to have been intended and understood between the de- 
positor for collection and the bank that it was to be transmitted to the 
place of residence of the promisor,” or, we may add, drawee or payor. 
In an opinion expressed with his usual force and clearness, Bynum, 
J., says: ‘*This decision is consonant with notions of justice.” 

This case has been recognized as controlling in this state, and we 
think is sustained by the weight of authority in other courts and the 
reason of the thing. Mr. Morse, in his works on Banks & Banking 
(volume 1, § 235), thus states the law: ‘‘When the paper is payable in 
some other place than that in which the bank is located, its duty is (1) 
to forward the bill, or note, or check, in proper season to a subagent 
selected with due care; (2) to send to such agent any instructions 
bearing upon its duty that may have been received from its depositor ; 
and (3) to make inquiry with due diligence if notice of the arrival of 
the paper does not come to it within such time as it might reasonably 
be expected.”” He further says: ‘‘If a bank fails to do its duty in the 
matter of collection with reasonable skill and care, it is liable for the 
damage resulting to any party interested in the paper, whether his 
‘ name appears on the paper or not.’’ Section 252. 

It is conceded that there is much diversity of opinion and decision 
in respect to the liability of the receiving bank for the default of its 
subagent, and the courts of the several jurisdictions holding variant 
views proceed upon entirely distinct and opposite constructions of the 
implied powers conferred upon the bank first receiving the collection. 
‘If a bank receive a paper for collection on a party at a distant place, 
the agent it employs at the place of payment is the agent of the 
owner and not of the bank; and if the bank selects a competent and 
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reliable agent and gives proper instructions, its responsibility ceases.” 
Bank v. Bank, 71 Mo. App. 451. The two rules are stated by Mr. 
Morse, and the cases classified, with a discussion of the reason upon 
which they rest. 1 Banks & Banking, §§ 272-287. 

As we have seen, this court has adopted the Massachusetts rule, 
which is based upon the following satisfactory reason: ‘*The employ- 
ment of a subagent is justifiable because this manner of conducting 
business is the usual and known custom, and in a business which re- 
quires or justifies the delegation of an agent’s authority to asubagent, 
who is not his own servant, the original agent is not liable for the 
errors or misconduct of the subagent, if he has exercised due care in 
the selection.” Measured by this standard, there can be no doubt in 
regard to the conduct of the plaintiff bank in sending the check to de- 
fendant Murchison bank; its standing and fitness to discharge the 
duty being conceded. His honor would have been justified in so 
instructing the jury. Measured by the same rule, the Murchison 
bank would have been in the strict line of its duty in sending its col- 
lection to its correspondent in Dunn, but for the fact that the Dunn 
bank was the drawee of the check. 


DRAWEE OF CHECK IS NOT SUITABLE AGENT. 


This brings us to the pivotal question in this case: /s the drawee 
or payor of a bill, note or check a suitable agent to which such paper should 
be sent for collection? This question has never been decided by this 


court ; hence we must seek for an answer upon the reason of the thing, 
the general principles underlying the law of agency, and adjudged 
cases in other jurisdictions. By accepting the collection from the plain- 
tiff bank the Murchison National Bank became, in respect to Floyd’s 
interest, his agent ; but, as the amount had been credited to him, the 
plaintiff was entitled to the proceeds. In this view of the case it is not 
material whether the Bank of Rocky Mount was the proper party plain- 
tiff, as all of the persons interested were before the court and their 
relative rights and duties presented for adjustment. The Missouri Court 
of Appeals in Bank v. Bank, supra, in answering the question presented 
here, says: ‘‘It was negligence to place a collection, which as a mat- 
ter of business required prompt attention, in the hands of the debtor 
to collect from himself. The evidence here discloses the impropriety 
of the transaction. The defendant sent the check to Burr Oak, where 
it arrived on the 9th. If it had sent it to some one other than the 
debtor, it would undoubtedly have been paid, since the bank con- 
tinued to do business and meet its obligations on the gth and roth.” 
Morse on Banks, § 236, says: ‘*The debtor cannot be the disinterested 
agent of the creditor to collect the debt, and it cannot be considered 
reasonable care to select an agent known to be interested against the 
principal to put the latter into the hands of its adversary. Surely it 
is not due care in one holding a promissory note for collection to send 
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it to the debtor, trusting him to pay, delay, or destroy the evidence of 
debt as his conscience permits. If this would not be reasonable care and 
diligence, why should the same conduct be held to be reasonable care 
and diligence when applied to abank ?” citing Bank v. Bank, 117 III. 100. 
To the same effect are all of the authorities to which we have been 
cited and which we find in our investigation. The lawis well stated 
in Ger. Nat. Bank v. Burns, 12 Colo. 539, in which it is said: ‘‘Even 
if we can conceive of such anomaly as one bank acting as the agent of 
another to make a collection against itself, it must be apparent that 
the selection of such an agent is not sanctioned by businesslike pru- 
dence and discretion. Howcan the debtor be the proper agent of the 
creditor in the very matter of collecting the debt? His interests are 
all adverse to those of his principal. If the debtor is embarrassed, 
there is the temptation to delay. * * * The fact that the L. Bank was 
a correspondent of the defendant to a limited extent does not alter the 
rule. * * * Asa matter of law such method of doing business cannot 
be upheld. It violates every rule of diligence.”” In Bank v. Good- 
man, 109 Pa. 428, it is said: ‘‘Such suitable agent must from the na- 
ture of the case, be some one other than the party who is to make the 
payment.” Auten Receiver, v. Bank (Ark.) 54 S. W. 337; 1 Dan. 
Neg. Inst. 328. In Farley Nat. Bank v. Pollak (Ala.) 39 South. 612, 
the same principle is announced, and in the note it is said: ‘*The 
American cases are almost unanimous in support of the doctrine 
that it is negligence in a bank having a draft or check for collection to 
send it directly to the drawee.” The annotator gives a long list of au- 
thorities sustaining this proposition. 

CUSTOM TO TRANSMIT TO DRAWEE WHERE CORRESPONDENT OF TRANSMIT- 

TING BANK, INVALID. 

The defendant Murchison National Bank, however, insists that it 
has shown that the custom or usage prevails by which a bank, having 
a check upon his own correspondent in good standing, may intrust it 
with the collection. The same point has been frequently made and 
almost uniformly met with the declaration that such custom, if shown 
to exist, is invalid. In this connection it is said by the Court of Ap- 
peals of Missouri, in Bank v. Bank, supra: ‘‘It was said to be custom- 
ary for banks to transmit collections to their correspondent even 
though such correspondent was the debtor. To this we answer that 
it is not a reasonable custom, and therefore must fail of recognition 
by the courts. We concede it may be, and perhaps is, in many in- 
stances, the most convenient mode for the bank intrusted with the 
collection. But, if the bank adopts that mode, it takes upon itself the 
risk of the consequences.” In Min. S. & Door Co. v. National Bank 
(Minn.) 78 N. W. 980, the court says: ‘‘We cannot agree with counsel 
that the usage and custom here relied upon as a defense to the claim 
that the defendant was negligent when forwarding this check to the 
Mapleton Bank for presentation and payment, as a general usage 
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and custom will not justify negligence. It may be admitted that such 
a course is frequently adopted, but it must be at the risk of the sender, 
who transmits the evidence upon which the right to demand payment 
depends to the party who is to make the payment. Such a usage and 
custom is opposed to the policy of the law, unreasonable, and invalid.” 
In Farley Nat. Bank v. Pollak, supra, Simpson, J., says: ‘‘A custom 
must be reasonable, and the best considered cases hold, not only that 
the bank or party who is to pay the paper is not the proper person to 
whom the paper should be sent for collection, but also that a custom 
to that effect is unreasonable and bad.”’ The same rule is laid down in the 
notes, and a number of cases cited to sustain it. Morse on Banks, § 236. 
CONTRACT THAT CHECK RECEIVED AT OWNER’S RISK UNTIL FULL ACTUAL 


PAYMENT RECEIVED, DOES NOT EXCUSE NEGLIGENCE IN SENDING 
DIRECT TO DRAWEE. 


The defendant says: ‘‘However this may be, the check was received 
for collection pursuant to an expresscontract that ‘ztems outside of Wtl- 
mington are remitted at owner's risk until we receive full actual pay- 
ment.’” This language was brought to the attention of the plaintiff 
bank, and we may assumeentered into the contract under which de- 
fendant received the paper for collection. We cannot suppose that it 
was intended to be understood as releasing the defendant from the 
consequences of its own negligence. The extent to which it will be 
permitted to exonerate defendant bank is that it shall not be respon- 
sible for the negligence or misconduct of its subagents properly selected. 
If given its literal meaning no liability whatever in respect to the col- 
lection of the check would attach to it. This construction would re- 
lieve it from the duty of using due care in the selection of a subagent. 
If such is the proper construction of the language, and, if thereby it 
is relieved from the responsibility for its own negligence, we should 
not hesitate to holdit unreasonable and invalid. An agreement to re- 
lieve an agent or fiduciary of all responsibility for its own negligence 
or misconduct is unreasonable and cannot be sustained. This is ele- 
mentary learning as applied to common carriers. 6 Cyc. 392. It 
would seem equally so when it is sought to relieve a person or corpora- 
tion from all responsibility for a breach of its contractual duty by neg- 
ligence or otherwise. Doubtless, in view of the fact that many courts 
hold that the receiving bank sending a collection on a distant point to 
its correspondent at the place of payment is responsible for the negli- 
gence or misconduct of such subagent, the defendant bank, wishing 
to restrict its liability in this respect placed upon its stationery the 
language in question. While, as we have seen in this state, no such 
liability attached, we can see no reason why, in those states where the 
law is otherwise, a contract to this effect would not be valid. It is 
simply an agreement that the receiving bank shall have the power to 
select the proper agent to collect the check at the place of payment, 
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and that such subagent shall thereby become the agent of the owner 
of the check. But, when it is sought to relieve itself of all liability for 
negligence in the selection of such agent, quite a different question 
arises. Whatever may be the proper construction of the language we 
do not think that the defendant Murchison bank was authorized, in 
violation of a well-settled rule of law to send the check to the drawee, 
and if, by reason of doing so, loss has been sustained, it must be held 
responsible therefor. 


FACT THAT DRAWEE INSOLVENT WHEN CHECK RECEIVED, DOES NOT RELIEVE NEG- 
LIGENT SENDING BANK, WHERE SUFFICIENT FUNDS ON HAND TO PAY CHECK, 


It appears that upon the receipt of the check by the Dunn bank on 
February 2, 1904, the cashier of said bank immediately canceled the 
same and charged the amount to the drawer, who had funds sufficient 
to meet it. It further appears that on that day the Dunn bank had in 
its vaults an amount sufficient to have paid the check. The defend- 
ant, however, contends that, as the Dunn bank was insolvent, the 
status of the parties was in no respect changed, that it was ‘‘a mere 
playing with figures,” and cites Bank v. Davis, 114 N. C. 343. It was 
clearly the duty of the Dunn bank, upon presentation of the check, to 
pay it and to remit the proceeds. Its customer had funds for that pur- 
pose, and the bank had funds to meet this customer’s check. There 
is no suggestion that, on the 2d of February, the Dunn bank anticipa- 
ted an immediate closing. The testimony is all to the contrary. It 
cannot be doubted, therefore, that it was a good payment of the check. 
If the check had been sent to some other person and presented on the 
2d of February, there is no suggestion that it would not have been paid. 
The temptation to the Dunn bank to retain the money, instead of im- 
mediately remitting, as was its duty, is a danger which the law guards 
against by prohibiting the sending of the check for collection to the 
drawee bank. It therefore seems clear that the failure of the plaintiff 
bank to receive the proceeds of the check was due to the breach of duty 
on the part of the Murchison bank in sending it to the Dunn bank ; in 
other words, that such breach of duty was the proximate cause of the loss. 

There are a large number of exceptions to his honor’s rulings in the 
admission of testimony, and the instructions given and declined. The 
scope of the action, as set forth in the complaint, comprehends a num- 
ber of questions affecting the rights and liabilities of the several de- 
fendants, which were properly discussed in the brief. We are of the 
opinion that, eliminating every other phase of the case, the right of 
the plaintiff to recover of the defendant Murchison bank rests upon 
facts found by the jury, being largely upon undisputed testimony. We 
do not think it necessary to discuss or decide the other questions. They 
are not so related to the facts upon which the conclusion is based as to 
affect the result. The entire testimony, and the result of the action, 
in sending the check to the drawee bank, although entirely unexpected, 
strongly illustrates the wisdom of thelaw, which declares that the party 
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whose duty it is to pay is not the proper party to assume the duty of 

collecting. The testimony shows diligence on the part of the officers 

of the Murchison bank to secure its customers after the discovery of 

the trouble, but this cannot relieve it of liability for the original breach 

of legal duty. 

EVEN IF DRAWEE ONLY BANK IN PLACE, SENDING CHECK TO DRAWFE IS NEG- 
LIGENCE, 

It has been held that, if the drawee be the only bank at the place 
of payment, an exception to the general rule is made. This holding 
is not in harmony with the best thought on the subject or the principle 
underlying the law of agency. While the convenience of persons and 
corporations engaged in particular lines of business, and the general 
custom recognized and acted upon, are properly given consideration 
in the construction of contracts and fixing rules of duty and liability, 
elementary principles of law founded upon the wisdom and experience 
of the ages should not be violated. 

Upon a consideration of the whole record, we find no error. 


HOLDER IN DUE COURSE OF ALTERED NOTE. 


Promissory note— Unauthorized insertion of “ Payable with interest ’"—Transferee by 
deed of trust a holder in due course. 


Trustees of American Bank of Orange v. McComb, Supreme Court of Appeals of Virginia. June 14, 1906. 


A negotiable promissory note, drawn by the maker to his own order, indorsed by 
him in blank and delivered to a bank which conveyed all its property, including the 
note, by deed of trust for the benefit of its creditors, had been materially altered, with- 
out consent of the maker but without knowledge of the holder-trustees, by the inser- 
tion of ** Payable with Interest.” 

In an action by the trustees against the maker on the note, it is 

Held: The trustees, who acquired the note by virtue of the deed of trust, are 
holders in due course under the Negotiable Instruments Law and as such, entitled to 
enforce payment of the altered note according to its original tenor. 

To constitute a holder in due course, the instrument, among other things, must 
be complete and regular on its face. The note in suit must be so regarded. The 
alteration was written in an appropriate blank, in the same handwriting as other writ- 
ten portions of the note, and there was nothing on the face of the note to awaken sus- 
picion. 


Error to Circuit Court, Orange County. 


Action by the trustees of the American Bank of Orange against 
Lelia M. McComb. Judgment in favor of defendant, and plaintiffs 
bring error. Reversed and rendered. 


BucHanan, J. The principal question involved in this case is whether 
or not the plaintiffs in error, who were the plaintiffs in the court below, 
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are holders in due course of the negotiable note sued on, of which the 
following is a copy: 





$127.50 int. 
$4,020. ORANGE. Va., February 29, 1904. 
Six months after date. .Z..promise to pay to the order of 
Myself, four thousand and twenty DOLLARS. 
Negotiable and payable at the American Bank of Orange, 
Orange, Va. 
Homestead and all other exemptions waived by the maker 
and each endorser. 
Value received. Payable with interest. 


Lelia Moore McComb. 


The note was indorsed in blank by the maker to the American Bank 
of Orange. That bank, which was in a failing condition, on the r2th 
day of March, 1904, executed a deed of trust, by which it conveyed, 
assigned and transferred all of its property of every kind, including 
the note sued on, to the plaintiffs, for the purpose of securing all the 
creditors of the bank. 

The defense relied on was that since the execution of the note, it 
was, without the knowledge or consent of the defendant, the maker, 
materially altered by the insertion of the words ‘‘ Payable with interest.” 

The plaintiffs’ replication in effect confessed that the note had been 
altered, as averred in the defendant’s plea, but denied that they had 
any knowledge of it at the time they became holders of the note, and 
averred that they were purchasers for value and without notice of the 
alteration, and are holders thereof in due course. 

The plaintiffs introduced in evidence the note and the deed of trust. 
To that evidence the defendant demurred, which demurrer was sus- 
tained by the court, and judgment rendered in favor of the defendant. 
To that judgment this writ of error was awarded. 

By section 124 of an act known as the ‘‘Negotiable Instruments 
Law,” approved March 3, 1898, which act is found in Va. Code 1904 
as section 2841a, it is provided that where an instrument has been 
materially altered, and is inthe hands of a holder in due course, not a 
party to the alteration, he may enforce payment thereof according to 
its original tenor. 

The contention of the defendant is that such trustees are not holders 
in due course under the law merchant, because they did not acquire 
the paper by indorsement and delivery as is usual and customary in 
business circles, and that the negotiable instruments law has not changed 
the rule of the law merchant. 

A deed of trust is the most usual method of securing creditors in 
this state, or, at least, a very usual method of doing so; and it is not 
at all clear that, under the principles established by our decisions, such 
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a trustee ought not to be held to be a holder in due course. It is 
settled law in this state that a pre-existing debt is of itself a valuable 
consideration for a deed of trust executed for its security, and that 
such deed, if it be duly recorded, and was not executed with a fraudu- 
lent intent, known to the trustees or the beneficiaries, will be valid 
against all prior secret liens and equities. See Wickham v. Lewis 
Martin & Co., 13 Grat. 427, 436, 437; Davis v. Miller, 14 Grat. 1, 14— 
17; Evans v. Greenhow, 15 Grat. 153, 156, 157; Shurtz v. Johnson, 
28 Grat. 657, 667; Cammack v. Soran, 30 Grat. 292, 294-297; Williams 
v. Lord, ete., 75 Va. 390, 404; Chapman v. Chapman, g1 Va. 397, 400. 

All the authorities cited by the defendant to sustain her contention 
that such a trustee is not a holder in due course, are based upon the 
case of Roberts v. Hall, 37 Conn. 205. The opinion of the court in 
that case shows that such deeds of trust do not occupy the same high 
position in that jurisdiction as they do in this state as a method of 
securing creditors, and the reasoning of the court by which it reached 
its conclusion is not at all satisfactory or convincing in the light of our 
own decisions above cited. 

But, whether such a trustee was a holder in duecourse prior to the 
enactment of the negotiable instruments law, there can be, it seems to 
us, no room for doubt since it went into effect. 

The object of that act, as stated in itstitle, was ‘‘to revise, arrange 
and consolidate into one act the laws relating to negotiable instruments 
(being an act to establish a law uniform with the laws of other states 
on the subject).”” The history of that legislation, as well as the act 
itself, shows that it was the intention of the Legislature to embody in 
one act, not merely the statute law of the state with reference to nego- 
tiable instruments, but also the rules of the law merchant—to codify 
generally the law on the subject. All acts and parts of acts in conflict 
with it are to that extent expressly repealed by subsection 197, and 
the rules of the law merchant impliedly repealed, except in such cases 
as are not provided for by the act. Subsection 196. 

Subsection 52 declares what constitutes a holder in due course. It 
defines such a holder to be one who has taken the instrument under 
the following conditions: (1) That it is complete and regular upon its 
face; (2) that he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was the 
fact; (3) that he took it for value and without notice; and (4) that at 
the time it was negotiated to him he had no notice of any infirmity in 
the instrument or defect in the title of the person negotiating it. 
Every holder of a negotiable instrument under the conditions named 
is a holder in due course, unless excluded by some other provision of 
the act. 

Subsection 53 expressly provides that the holder of an instrument 
payable on demand, negotiated an unreasonable length of time after 
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its issue, shall not be regarded as a holder in due course, and who but 
for this express provision excluding him would have been a holder in 
due course under subsection 52. 

When the act defines genetally who shall be holders in due course, 
and makes an express exception of a certain class, who would otherwise 
be embraced, the exception negatives the idea that any other class 
was to be excepted, in accordance with the maxim, ‘‘Expressio unius 
est exclusio alterius.’’ Black on Interpretation of Laws, § 64; Suther- 
land on Stat. Constr. § 325; Somers’ Case, 97 Va. 759, 761. 

Where a statute is intended to embody in a code a particular branch 
of the law, and has specifically dealt with any point, the law on that 
point should be ascertained by interpreting the language used, instead 
of doing as before the statute was passed—roaming over a vast num- 
ber of authorities in order to discover what the law is by extracting it 
by a minute, critical examination of prior decisions. Lord Bramwell 
in Bank, etc., v. Vagliano, Appeal Cases, 107, 144. 

If such a statute is to be treated as the defendant insists should be 
done, and have read into it the law, prior to its enactment, the value 
of codifying the law on the subject of negotiable instruments will be 
greatly impaired, if not destroyed, and the very object for which it 
was enacted will be frustrated. 

Where the language of such an act is clear, it must control, what- 
ever may have been the prior statutes and decisions on the subject. 
Where there is a substantial doubt as to the meaning of the language 
used, the old law isa valuable source of information. U.S, v. Bowen, 
100 U. S. 508, 25 L. Ed. 631; Bank v. Vagliano, supra. 

The language of subsection 52 is free from doubt. The plaintiff 
trustees are clearly embraced within its provisions, if they satisfy the 
four conditions named. The only one of these conditions which it is 
claimed they do not satisfy is the first, viz., that the note is not com- 
plete and regular upon its face. 

An examination of the original note, which was produced before 
this court, shows that it was partly printed and partly written; that 
the words ‘‘Payable with interest” are in the same handwriting as are 
the other written portions of the note, except the maker’s name; that 
they were not interlined, but written on a blank space after the words 
‘*Value received,” at the most appropriate place on the note at which 
they could be written without interlining them. There was nothing 
on the face of the note to show that it had been altered, or to awaken 
suspicion. It must, we think, be regarded as complete and regular on 
its face. This being so, the plaintiffs were holders in due course, and 
the trial court erred in not so holding. 

The judgment of the circuit court must be reversed, and this court 
will enter such judgment as the circuit court ought to have rendered, 
for the amount of the note, with interest from the date of its maturity. 





LEGAL DECISIONS. 897 


LIEN AND SET-OFF BY NATIONAL BANK AGAINST IN- 
DEBTED STOCKHOLDER. 


A national bank cannot assert a lien upon the stock of an indebted shareholder against 
the latter’s assignee for the benefit of creditors; nor where the bank subsequently 
goes into liquidation and after paying its debts distributes its remaining assets 
among its stockholders, can it set-off an indebtedness of the assigning stockholder 
against a claim of the assignee for the distributive share to which his assignor’s 
stock was entitled. 


Bridges v. National Bank of Troy, New York Court of Appeals, May 8, 1906. 


James H. Carpenter made an assignment for the benefit of his 
creditors. He owned forty shares of the capital of the National Bank 
of Troy. At the time of the assignment, he was indebted to the bank 
as indorser upon a protested draft in the sum of $5830.60. Subse- 
quent to the assignment, the bank went into liquidation, paid all its 
outstanding obligations, and directed through its officers distribution 
of the balance of its assets among its stockholders amounting’ to 58% 
upon the par value of its stock. 

This suit was brought by the assignee of Carpenter to recover from 
the bank $2320 as Carpenter's distributive share upon the 4o shares of 
stock. The bank defended on the ground (1) that it was entitled toa 
lien upon such distributive share for the payment of the debt of 
$5830.60 owing to the bank by Carpenter at thetime of the assignment 
and (2) that it was entitled to off-set that indebtedness against the as- 
signee’s claim. 

Held: The bank is not entitled to the lien or set-off. Quite early 
in the history of national banking associations it was held by the fed- 
eral courts that a national bank had no lien upon its stock as against 
indebted stockholders and that it was not authorized to adopt articles 
of association or by-laws which would give it such a lien. In Buffalo 
German Insurance Co. v. Third National Bank, 162 N. Y. 163, it was 
held that a national bank does not acquire and cannot enforce, as 
against a bona fide purchaser, an equitable lien upon its shares of stock 
for an indebtedness which the stockholder had previously incurred to 
the bank. There the bank had attempted by means of a by-law to de- 
clare that any liability of a stockholder to the association, either as 
principal debtor or otherwise, should be a lien upon his stock and all 
profits thereof and dividends. This by-law was declared to be un- 
authorized and void and ineffective to create any lien because in con- 
flict with the national bank act. The judgment of this court has since 
been affirmed by the Supreme Court of the United States, 193 U. S. 
581. These authorities would seem to dispose of the bank’s claim to 
an equitable lien; for if no equitable lien can be acquired by a 
bank upon its stock, it is difficult to perceive upon what principle 
such a lien can be said to arise in reference to the assets which that 
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stock represents when they come to be distributed upon the liquida- 
tion of the affairs of the institution. 

Nor is the claim to a distributive share of the assets subject to any 
off-set on account of the pre-existing indebtedness of the assignor to 
the bank. The right to a distributive share in the assets did not arise 
until long after the assignment. No cause of action existed for the 
recovery of such proceeds while Carpenter owned the stock. The 
position of the assignee is strictly analagous to that of an executor or 
administrator against whom a like off-set is claimed, in a suit based 
upon a cause of action arising after the death of his decedent. It is 
well settled that in any action by an executor or administrator upon 
a cause of action which has arisen after the death of his testator or in- 
testate the defendant may not set-off a debt against the testator or in- 
testate which debt existed and was payable during his lifetime. The 
present case in many ofits features closely resembles Merchants Bank 
of Easton v. Shouse, roz Pa. 488, where a stockholder of a bank died, 
indebted to the bank, and after his death the bank went into liquida- 
tion and declared a pro rata distribution of its assets to the stock- 
holders. The bank sought to retain the proportion of its distributive 
assets applicable to the decedent’s stock on account of his prior in- 
debtedness, but it was held that the bank had no right so to do, either 
by way of lien or set-off. 

The trial court was right in the case at bar in refusing to recognize 
defendant’s claim to any lien or right of set off. 

Judgment for plaintiff against bank. 


NON-NECESSITY OF DEMAND BEFORE SUIT AGAINST 
MAKER OF DEMAND NOTE PAYABLE AT PAR- 
TICULAR PLACE. 


Farmers National Bank v. Vermer, Supreme Court of Massachusetts, September 5, 1906. 


In an action on a demand note against the maker, it was contend- 
ed the action could not be maintained because no demand was made 
for its payment at the office of the maker, where the note was made 
payable. But it was 

Held: It is settled in thisstate, both at common law and recently 
by statute and by the weight of authority in this country, contrary to 
the law of England, that where a note or bill of exchange is payable 
at a particular time and place, no demand or presentment at the place 
named is necessary in order to entitle the holder to maintain an action 
upon the note or bill against the maker or acceptor. 

We see no valid distinction between a note payable on time at a 
particular place and a note payable on demand at a particular place. 
No demand is necessary, before suit, where a note is payable generally 
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on demand. And as we have seen no demand is necessary when a 
note is payable on time at a particular place. And it seems to us that 
the fact that both circumstances are found in the same note cannot 
operate to change the rule and render a demand necessary when it 
would not otherwise be required. 


NOTE INDORSED IN BLANK. 


Jump v. Leon, Supreme Court of Massachusetts, September 4, 1906. 


The holder of negotiable paper, indorsed in blank, to which he has 
no legal title, or in which he has no beneficial interest, may maintain 
after maturity, a suit thereon against the maker, with the assent of 
the real owner, to whom when recovered he is accountable for the 
proceeds. 


NATIONAL BANK TAXATION IN NEW MEXICO. 


First National Bank of Albuquerque vy. Albright, et al., Supreme Court of New Mexico, June 29, 1906. 


In April 1903, the bank made a return of its property for purposes 
of taxation for that year, fixing a total valuation thereon of $90,000. 

The assessor, by direction of thecounty commissioners raised and 
changed the assessment returned by the bank, so as to assess the 
capital stock, surplus and real estate separately. 

Neither the return made by the bank, nor the assessment made by 
the assessor complied with the requirements of the statutes. 

The bank appealed from the assessor’s assessment, first to the 
county commissioners, then to the territorial board of equalization, 
but secured no relief. 

When the 1903 taxes became due, the bank paid them on the basis 
of the return it had made and the county treasurer received the pay- 
ment on account, but without waiving his right to collect the full 
amount claimed to be due. 

In June 1904, suit was brought by the District Attorney against 
the bank to collect the taxes claimed to be due on the assessor’s assess- 
ment above the sum paid by the bank, also a penalty of five per cent. 
The bank demurred, the district attorney confessed the demurrer and 
the suit was dismissed. 

The bank then brought action for an injunction to prevent any 
further or additional assessment on its property or shares of stock for 
1903, and to have the change in its assessment made by the assess- 
or declared illegal and void, and that the treasurer cancel same 
upon his books. The court decreed in the bank’s favor. On appeal, 
the judgment is reversed. 

Held: 1. Assessments of capital stock of a national bank must be 
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made against each individual shareholder, and not as a whole against 
the bank. 

2. Real estate owned by a national bank must be assessed against 
the bank, but it must not be assessed at a higher percentage than other 
real estate of the same class and character, situated in the county and 
municipality where the tax is sought to be levied. 

3. In thecase at bar, it was error to restrain the assessor and col- 
lector of the county from making any new and additional assessment 
of the capital stock and property of the bank; for, until the 
assessment is made and a tax levied thereon, no one isinjured and suit 
will not lie, and until the assessment is made it cannot be determined 
whether or not it is a proper one. 


RECOVERY OF PAYMENT ON FORGED SIGNATURE. 


Holder's indorsement is a representation that drawer’s signature is genuine. 


Ford v. Peoples Bank of Orangeburg, Supreme Court of South Carolina, April 14, 1906. 


B. B. Ford & Co., drawees, sued the Peoples Bank of Orangeburg 
to recover money paid the latter on the following forged draft : 


$50. NEECES, S.C., January 4, 1904. 
Pay to the order of Joe Shannahan 


and charge the same to account of 


H.L. J. Blume. 
To B. B. Ford F Co., Columbia, S. C. 


The complaint alleged that the check was indorsed by Shannahan 
and by the Peoples Bank of Orangeburg, and was paid by the drawees, 
it was alleged, on faith of the indorsement and in the belief that the 
signature of Blume was genuine. 

The Peoples Bank demurred to the complaint and the lower court 
sustained the demurrer, on the ground that the complaint did not 
state facts sufficient to constitute a cause of action. The judgment 
overruling the demurrer is reversed, and it is 

Held: The rule which protects a bona fide holder in his right to 
retain money paid by the drawee upon a bill or check to which the 
drawer’s signature is afterwards discovered to be forged was first an- 
nounced in Price v. NeaJ, 3 Burr. 1355. But in cases following this 
doctrine, the question of the holder’s fault or negligence in acquiring 
possession, or of his conduct in misleading the drawee, may affect the 
question whether in equity and good conscience he should be allowed 
to retain the money. 

Whether the demurrer was properly sustained, depends upon the 
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meaning to be attached to the alleged presentment and indorsement 
of the draft by the defendant. Does such presentation and indorse- 
ment to the drawee represent that the signature of the drawer is genuine, 
or does it merely represent that the instrument is genuine as it pur- 
ports to be in all respects, except as to the signature of the drawer, 
which the drawee is presumed to know ? 

We are against the view, taken by some authorities, that an in- 
dorsement by a holder other than the original payee, constitutes no 
representation or guarantee to the drawee that the signature of the 
drawer is genuine, at least to the extent that an unrestricted indorse- 
ment is calculated to mislead the drawee into a belief that the paper 
was what it purported to be. 

The facts stated in the complaint constitute a cause of action. 

Judgment reversed. 


/ 
SAVINGS DEPOSIT PAYABLE TO EITHER. 


Bath Savings Institution v. Fogg, et al., Supreme Judicial Court of Maine, February 21, 1906. 


The Bath Savings Institution filed a bill of interpleader, asking that 
the defendant Sanford L. Fogg, as executor of the will of Jane 
Cruikshank on the one side, and the defendant Elizabeth Hilliard, sis- 
ter of the deceased testate on the other side, be required to interplead 
respecting the ownership of a deposit of $1019.33 standing on the 
books of the bank with the following entries: 


Payable to either. : 

Bath Savings Institution. iv. 

To Elizabeth Hilliard, Ballycassidy, Ireland, County of : 
Fermanagh, or Jane Cruikshank, Bath. : 


: 1. That all the attributes of an absolute gift in presenti are 
wanting. Although bythe terms of the deposit the fund was made 
payable to either of the sisters, it was not, in fact, subject to the dis- 
posal of Mrs. Hilliard for the reason that Mrs. Cruikshank retained 
possession of the deposit book without which withdrawals could not 
be made. There was no delivery of either the deposit itself or of the 
evidence of the deposit. 

2. It is manifest from the terms of the deposit, the accompanying 
declarations and inquiries of Mrs. Cruikshank and her subsequent con- 
duct, that she never had any intention of relinquishing all present and 
future dominion and control over thisfund. Her express wish at the 
time was to have the deposit made upon terms and conditions that 
would operate as a transfer of the fund at herdecease. The evidence 
discloses no intention on her part to divest herself of the legal title be- 
fore that time. There was not a perfected gift in her life time. 

3. Jane Cruikshank, the deceased testate, never made any declara- - 
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tion of trust of any kind in favor of her sister, with respect to the de- 
posits in the Bath Savings Institution, either at the time of making 
any deposits or at any subsequent time. Notwithstanding the re- 
peated suggestion of the treasurer of the bank that if the depositor 
wished to make sure that her sister would receive the fund at her de- 
cease, it would be advisable to give her notice of the deposit and de- 
liver the book to her or to some person for her, the evidence fails to 
show that notice of this deposit was ever communicated to Mrs. Hill- 
iard before the decease of the depositor, and affirmatively shows that 
the deposit book was never sent to Mrs. Hilliard but was kept in the 
possession of Mrs. Cruikshank, or under her control until the time of 
her decease. 

4. From all the facts and circumstances relating to this deposit, it 
it further held that Mrs, Cruikshank’s intention was that this gift to 
her sister should not take effect until after her death; that she with- 
held from her all knowledge of this special deposit and omitted to for- 
ward to her the deposit book solely by reason of an unwillingness on 
her part to relinquish her control of the fund during her life time; 
that she neverintended to create any trust to take effect before her 
death; and hence there was no perfected gift of either the legal or the 
equitable title to the money in question deposited in the Bath Savings 
Institution and that the fund accordingly belongs to the estate of the 
testatrix, Jane Cruikshank. 


STOCKHOLDER’S ACTION AGAINST DIRECTORS FOR 
NEGLIGENCE. 


Sigwald vy. City Bank et al., Supreme Court of South Carolina, July 4, 1906. 

In an action by a stockholder against the president and directors of 
a bank for negligence in conducting the business of the bank, the court 
holds it was not necessary to allege what particular loss was occasioned 
by the negligence of a particular officer, or to state who were on the 
managing board at the time of the particular loss, or to allege all the 
losses complained of. 

The court said: ‘‘When, as in this case, there are numerous quasi 
trustees, and the accounts are complex, it is difficult to ascertain until 
the accounting the particular acts for which each of the defendants is 
accountable or the proportions in which they are liable. The object 
of the accounting is to determine these facts, and the law does not re- 
quire that they should be alleged in the complaint with particularity, 
as this would frequently be impossible, and would tend to dispense 
with the necessity for a resort to the equitable powers of the court.” 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


EDITED BY WILLIAM HANHART., 


SAVINGS BANKS AND 
LIFE INSURANCE COMPANIES. 


OUIS D. BRANDEIS, a Boston lawyer, has lately contributed 
| to a weekly magazine an article favoring the assumption ky 
the savings banks of Massachusetts of the writing of industrial 
insurance; he says that ‘Industrial insurance, as is well-known, 
differs from ordinary life insurance only in being sold in amounts 
of less than $1,000 on weekly or monthly premium payments, . It 
is life insurance seeking to adapt itself to the means of the very 
poor. And how has the adaption been made in actual practice? 
So that the insurance costs the poor just about twice as much as 
the well-to-do, and wealthy pay for their insurance in the old-line 
companies, which impose a cost much greater than is necessary.” 
Mr. Brandeis presents a plan of relief which would enable the poor 
to get insurance not merely at a greatly reduced cost, but “at a 
cost much lower than the well-to-do have to pay for their insur- 
ance.”’ This is obvious (thinks the Springfeld Republican) from 
the fact that the management expenses of the Massachusetts sav- 
ings banks average only about 1.5 per cent of current deposits 
contrasted with the 40 per cent expense ratio of the industrial 
insurance companies. While radical in general character the plan 
presented is of moderate scope. It calls for the enactment of a law 
merely permitting savings banks to take on the business of writ- 
ing life insurance in individual amounts of not over $500, at 
least as a beginning. The same plants now used for savings alone 
would be employed in selling insurance and investing the funds, 
with only a small addition to clerical expenses. But the accounts 
of the two departments would, of course, be kept separate and 
the insurance departments would presumably fall under the ac- 
tuarial supervision of the state insurance bureau. 
Mr. Brandeis appeared a few days ago before a Special Recess 
Committee of the State of Massachusetts, and is reported to have 
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said, in further advocacy of his proposal, that “‘He believed this 
question to be the most important before the Committee, both 
because the present systems work great injustice, and because that 
injustice affects a very large part of the people of the Common- 
wealth.” 

“In the last fifteen years,’ he continued, ‘the workingmen of 
Massachusetts have paid over $61,000,000 to the companies writ- 
ing industrial insurance. They have received back something over 
$21,000,000, and the reserve accumulated in this time is less than 
$10,000,000. In other words, there has been taken for dividends 
and expenses of the companies more than half of what has been 
paid, and all of the accumulated interest.”’ 

He concluded that “‘If those $61,000,000 had been deposited 
in our savings banks, and the banks had paid each year what the 
insurance companies have paid, there would now remain in the 
banks, after paying all pro rata expenses, almost $50,000,000. 
This is the contrast between $9,700,000 and $50,000,000. More- 
over, the Commonwealth would have received $500,000 more in 
taxes than it has received from the. taxation of the insurance 
companies’ reserve.”’ 

This extraordinary proposal is such that we do not see how it 
can be seriously considered in Massachusetts or any other state 
of the Union. The business of insurance is a totally different one 
from that of banking; it is true that savings banks are akin in 
their objects to the life insurance companies in so far that they 
both encourage thrift and industry, and without doubt are a 
benefit to the community at large. 

A wage-earner who, by self denial and thrift, places his savings 
in a savings bank, is doing well; another wage-earner who, by the 
payment of a small sum every month, or every year, protects his 
family in the event of his death, is doing equally well. Indeed, 
probably the ideal aim would be that we should all both save 
money, and also, by life insurance, protect our family in the event 
of our death. This, by the way, is to some extent covered by the 
investment features of many life insurance companies’ policies, who 
issue what are commonly called endowment or bond policies. 

But the matter of handling the funds and attending to the 
business is entirely different. The savings bank receives on de- 
posit such small sums as are confided to its care; its business is 
to invest such sums economically and safely, and be prepared to 
pay to its depositors whatever net earning they receive, as well 
as to be prepared to return the principal on the demand of the 
depositors. 

A life insurance company’s business is totally different; it isa 
scientific handling of funds given to it primarily and for the main 
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object of providing for a distant future contingency. Ina general 
way, it may be said that the premiums paid by a man for his 
life insurance, being invested at compound interest, will equal the 
total amount of insurance, by the time the insured is supposed to 
die, according to the tables of mortality. 

Of course, this is only a rough way of explaining life insurance; 
it involves many other items and calculations; and now-a-days 
the laws governing the business are very intricate and particular; 
but the writer may state, from his knowledge of life insurance, 
that the matter of handling the business is a very complicated 
and scientific process; the investments of life insurance companies 
approximate in quality those made by savings banks, or at any 
rate should do so, both being trust funds; yet, the plant, knowl- 
edge, and work necessary to conduct a life insurance business are 
entirely different from that of a bank. 

A bank deals merely in money, receiving and paying. A life 
insurance company deals with future events that must be calcu- 
lated down to a very fine puint; it deals with contingencies of all 
kinds. It is true that the table of mortality, as at present adopted 
in America, may be well depended upon as an absolutely correct 
basis to make calculations upon; yet so many items must be 
reckoned on, that it requires a most technical and scientific hand- 
ling, as it is only correct when based on large averages, and 
even then, is quite uneven in practice. A company may have one 
month death losses amounting to, say, $100,000, and the next 
month only perhaps $5,000. At the end of the year, or better 
yet, at the end of five or ten years, the average calculation on 
which it has based its premiums will prove correct; in the mean- 
time very great care has to be exercised. 

On the other side, life insurance in this country, at least, has 
to be brought to the people; they have become used to it, and 
the selling of life insurance “over the counter,’’ as it is called, is 
nothing but an iridescent dream. Our people are used to being 
solicited for insurance; agents have to explain to them the differ- 
ent kinds and qualities of the policies; the matter is much too 
complicated to permit one to walk up to the office of an insur- 
ance company and merely ask for insurance. There are no two men 
absolutely similarly situated in this world; the one may require 
temporary insurance; the other may require insurance under 
special conditions; a third, desire simply to protect his wife and 
children; a fourth, again, wants partnership insurance; another 
wants insurance to protect his creditors, etc. It is the business 
of agents to post themselves as to these points and to offer to 
people the kind of insurance that they require. 

The statement made by Mr. Brandeis that the workingmen in 
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Massachusetts have paid over $61,000,000 to companies writing 
industrial insurance, receiving back only about $21,000,000, is 
very misleading. What about the hundreds of millions of insur- 
ance that are now being carried by the life insurance companies 
for these workingmen, and for which they are liable and for which 
they will settle from time to time on the death of the parties? If 
the workingmen have received only about one-half of what they 
paid out to insurance, it simply means that the other half is used 
to cover the risks still extant for that amount. 

The profits of life insurance companies by no means amount to 
50%; life insurance properly and honestly managed makes only 
such profits as may be expected from modern financial institutions 
of similar character. 

No; the life insurance business is totally distinct from the 
savings bank business, and they should never be allowed to 
mix. Should such proposition as that advocated by Mr. Brandeis 
be adopted in Massachusetts, it would add such an element of 
danger to the savings banks as would practically destroy their 
usefulness; it might, however, be possible, perhaps, to let the sav- 
ings banks sell industrial business over the counter, should it be 
asked for by the depositor, the savings banks in their turn in- 
suring such risks in life insurance companies; industrial insurance 
requires practically no medical examination, and is only for very 
small amounts. This might be possible, but we hardly think it 
would be expedient, nor would it prove practical. The expenses 
of the savings banks would no doubt be considerably increased 
and the ordinary depositors would suffer severely from it in the 
shape of reduced dividends or interest. 


POSTAL SAVINGS BANKS. 


N the very interesting paper contributed by Professor George 
E. Allen of the New York University, and read at the meet- 
ing of the Savings Bank Section of the A"™“rican Bankers’ As- 
sociation, in St. Louis, on the 16th of O-tober last, a men- 

tion is made of Government Savings Banks i: being proposed to 
establish postal savings banks to receive deposits of not over 
$100 from each depositor. 

There is no question that the postal savings bank matter has 
lately received a new life, in the West particularly, on account 
of the disastrous failure of the Milwaukee Bank in Chicago. 

The opposition to increasing the power of the Government by 
intrusting to it the savings of our citizens, is, we believe, thoroughly 
well founded; there is considerable danger in this addition to the 
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enormous power of the office holders of the United States, and 
moreover, we believe that it is opposed to the basic idea of our 
Government. The least we are governed, the better off we are. 

The Government should confine itself strictly to its legislative, 
executive, and judicial functions, as clearly defined in the Consti- 
tution, and it should go into no other business whatever. Our 
citizens are quite competent to attend to their business without 
any governmental help, and we are decidedly opposed to any inter 
ference whatever. 

At the same time, the proposal of Mr. Allen might perhaps 
not do much harm, if it were permitted to the Government to use 
its postal service for deposits of not exceeding $100 from each 
depositor, on which a low rate of interest, say, 2 %, would be 
allowed, and if it were confined only to places in the United 
States where no banking facilities exist. It is calculated that 
nearly 50,000 towns in the United States have no banking facili- 
ties whatever. If the post offices in such towns were to be per- - 
mitted to receive deposits of not exceeding $100 for each indi- 
vidual, using the machinery of the post office money order de- 
partment for that purpose, it might prove of use to the inhabi- 
tants of such towns, and the total amount of deposits under such 
conditions would probably amount to comparatively little. In 
fact it would simply increase the post office money order business, 
without necessarily requiring more help in the different offices. Of 
course, it would be necessary to have these deposits handled in 
some central city, like Washington, and invested in United States 
Bonds, but we repeat that if the amount was limited to $100 
there would seem to be but little danger in it. 

We would like to hear from our readers on this subject. If 
Congress should insist on passing a Postal Savings Bill, a meas- 
ure as outlined above would be looked upon as a compromise, 
giving satisfaction to those that claim that there should be sav- 
ings bank facilities offered to all the citizens of the United States, 
and at the same time, it would neither interfere to any great ex- 
tent with the business as done at present by our excellent savings 
banks, nor would it much increase the power of the Federal Gov- 
ernment in financial matters. Compromises, however, often suc- 
ceed in satisfying neither party; we doubt if there is really much 
demand throughout the country for a Postal Savings Bill; why 
don't the banks doing a “Banking by Mail’ business, cover this 
open territory? There would be a good field for business in these 
50,000 towns or villages. 





SYSTEM IN SAVINGS BANKS. 


ADDRESS BY WILLIAM M. HAYDEN, PRESIDENT EUTAW SAVINGS BANK, OF 
BALTIMORE, MD., BEFORE THE SAVINGS BANK SECTION, A. B. A., 
AT St. LoutIs, MO., OCTOBER 16, 1906. 


ESPONDING to an invitation to contribute a paper on “System in Savings 
Banks,” I can do so only from the standpoint of home experience, so that 
practically it resolves itself into a general illustration of the system of one bank, the 
“‘Eutaw Savings Bank of Baltimore.’ If not instructive it may be interesting to 
those who, as we ourselves do, endeavor to keep in touch with savings bank affairs 
in other States. We have aimed to make our system the best that observation and 
study can devise. Naturally we feel that much has been accomplished, but are still 
in a receptive mood for practical suggestions. 

Installed about seventeen years ago, it was adopted after inspection of the systems 
of sundry New York City savings banks, especially, I think, that of the excellent Emi- 
grant Industrial Savings Bank, embracing transactions by ticket, sectional register, 
post and proof and book ledger having deposit, payment and balance columns. It 
requires two clerks to complete a transaction, all clerks sharing in posting and prov- 
ing, none being permitted to prove his own posting; those posting deposits proving 
payments, etc. 

We were incorporated in 1847; have $22,000,000 in funds; about 46,000 deposi- 
tors. Banking hours 1o A. M. to 1 P.M. Clerical force two tellers, each with an 
assistant; one account clerk; one general assistant (6). The force affords prompt ser- 
vice, unusual demands having the aid of one or all officers. A stenographer gives cer- 
tain additional service after hours. Temporary clerks are employed during the rush 
of the Interest period. Interest is computed annually to the first of every April; the 
interest rate for some years has been 3%. Deposits are limited ordinarily to $100 a 
month, $1 being the minimum. Tellers may receive up to $300 or $400, larger sums 
being referred to an officer. The President has authority to receive any amount, but 
the object of the bank is adhered to, and unusualamounts accepted only from those 
whom we deem worthy of our protection. The largest amount ever received at one 
time was $6,000 which a railroad company donated to a widow whose husband, a 
locomotive engineer, had been killed in its service ; but whilst deposits are limited or 
scrutinized, normal accumulations of worthy depositors are permitted. We feel that 
most of our depositors need continued protection. 

With apology for a momentary digression I desire to say here that this matter 
of deposits recalls a condition in certain States where owing to limitations prescribed 
by law and to the “in trust for” form of account their savings banks appear unable to 
protect themselves from unworthy accounts and from their duplication. 

This condition does not confront us, our scrutiny of deposits in excess of an ordi- 
nary Or reasonable amount appearing to protect us from both. I cannot instance a 
duplication of an account with us with the same object in view, and it has occurred to 
me that withthe same scrutiny, and in the case of trust accounts the required presence 
also of the so-called beneficiary for the purpose of recording his or her signature as a 
test of the true intention of the depositor, much of the abuse continually complained of 
might be overcome. 

On the other hand duplication doubtless results, to some extent, from the speci- 
fied law limit of accumulation which debars worthy people from continued increase 
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of their small savings and in the institutions of their choice. !t is a subject worthy 
of separate discussion. 

Payments are made on demand; sixty days notice being a reservation. Transac- 
tions in both payments and deposits are generally limited to one a week. 

Accounts are opened in one cr two names: for Societies, etc.; for Trustees with- 
out naming the trust, except by order of court; for Minors, subject to the order of par- 
ent or parents, etc. Guardians may deposit for the benefit of their wards, but only 
by order of Court. The signature of every depositor is required. Our regular form 
for accounts in two names reads “ subject to the order of either and the survivor.” 
Whilst this form bears no reference to any ownership, we endeavor to carry out its 
terms, and we have been invariably protected by the Court. Another form for two 
names, which we feel compelled to keep in reserve owing to its general use by most of 
our banks here reads, “‘———— in trust for himself and ———, joint owners, subject to 
the order of either, the balance at the death of either to belong to the survivor.” The 
strength claimed for this is based upoa a favorable decision of our Court of Appeals 
which in a certain case held that the declaration of the depositor according to the test?- 
mony constituted her a Trustee and operated to divest the title “out of her” individ- 
ually and to “ vest itin her’ as Trustee forthe purpose expressed. The regular use of 
this form we hesitate encouraging at this time, but when asked for, its effect will be 
clearly explained to the depositor. 

The Signature card is used in connection with the signature book, two signatures 
therefore being required, which adds but a fraction to the time consumed in opening 
an account. Weare not reconciled to a discontinuance of the signature book. It 
preserves compactly and more desirably the record of every signature and identifica- 
tion, and is more convenient in referring to closed accounts as the dead cards are filed 
according to date of closing. 

The card record embraces “Birthplace,” **Residence,” ‘ Mother’s maiden name,” 
“occupation,” “age.” Except in special instances we do not exact “occupation” or 
‘age’ as this would not have popular anproval here. Indeed, beyond the desirability 
of “ residence” as means of communication, if needed, the record “ Mother's maiden 
name"’ is in itself a strong test of identity. Attempted withdrawals other than by 
members of the same family or by some one familiar with the signature through asso- 
ciation are rare (I do not recall any attempt to withdraw from a lost book), and whilst 
the ordinary recording of Father’s and Mother's given name can be answered by 
almost any one knowing the family, the Mother's maiden name is rarely known. On 
opening an account the depositor is often unprepared for this question. 

We use a Card Cabinet having a capacity of 62,000 medium we-ght cards, and 
under it are slides holding the old signature books. We also use the Card index with 
a Cabinet capacity of 216,000 light weight cards. The greatest care is necessary in 
order to overcome what would otherwise be a weak feature of this valuable system of 
indexing—the possibility of inaccurate filing. ‘This is satisfactorily overcome by the 
“filer” being followed later by an ‘‘examiner,”’ who looks for the names, using the 
signature book as the basis 

Interest, as stated, is computed annually to April 1st of every year, is ready for 
entry in depositors’ books on and after the 3d Monday, and is allowed for every 
calendar month the deposit may be continued. It is accurate, being calculated either 
mentally or by table, and proved by a peculiar reverse proof which space will not 
permit illustration of, or by the aggregate of the monthly balances. The first calcu- 
lation is placed below the account in pencil and its proof is indicated by a check above it. 

From April 1st to the 3d Monday the balance and interest of every account are 
separately transferred to Interest books (2) from which the pass book is balanced, 
interest entered therein and check made on the Interest book. By this system depos- 
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itors present their pass-books at the desk in single file and are promptly and 
quickly served in the order of their coming, which would not be done as well in any 
other way ; and the check indicates what pass-books have been presented for balancing. 

The interest books form also one-half of our system of proving the ledgers, 
alsoannually, the other half being a transfer to trial balance books (one for each 
ledger) of the balances, including interest credited, having on each page the accounts 
corresponding to those on a particular page of the Interest book so that the footing of 
each page of the trial balance books must prove page by page with the footings of the 
Interest book. 

In addition to the transfer of balances and interest to the “ Interest” books, 
which absorbs the period from April 1st to the 3d Monday, this work is verified by 
calling back from the interest books to the ledgers. The amount of the annual in- 
terest is then arrived at from the interest books and handed to the Treasurer before 
the end of the month, all of which exacts the close application of our regular force be- 
fore and after banking hours. 

With our staff held closely to the regular desks, the employment of two temporary 
clerks at the inception of our system became essential for the purpose of balancing 
the deposit accounts and taking charge of the Interest desk. This extra assistance 
needed for a period of from four to six weeks only, was deemed preferable to perma- 
nent additions to the force, and the experiment was undertaken and was made a per- 
manent feature. 

We obtain well recommended and capable material, good men, often temporarily 
out of employment. We only require and rigidly exact good figures,-rapidity and 
correctness. This work begins with the changing of the oid balance of each account 
toa new balance, which is done in red ink by a simple proof process of addition and 
subtraction, the old balance being changed by the mental addition of the interest as 
computed in pencil, and proved by the subtraction into the deposit or credit column 
of the difference between the old and new balance. 

During banking hours their attention is devoted to re-balancing disturbed 
accounts of each day in order to facilitate and safeguard the posting. They have 
entire charge for the time of balancing pass-books and crediting interest therein ; 
discrepancies, if any, being referred to an officer. We are thus enabled to practically 
prove the correctness of our accounts, the number of pass-books balanced by them 
being from 11,000 to 13,000 or 25% of the total. This feature of our system affords 
us great satisfaction and its continuance we consider imperative 

In closing I beg to express my thanks for the cordial invitation extended by your 
Section to make this, an imperfect, contribution. As clearly as prescribed space will 
permit I have endeavored to tell something of the work of an institution in Baltimore 
where mutual savings banks have deposits approximating $80,000,000. 


TRAVELERS CHECKS. 


For a number of years the issuance of Travelers Checks has been monopolized 
by Express Companies who have enjoyed the bulk of the profit flowing from this 
source although a considerable proportion of the checks pass through banks. We 
are pleased to note, however, that financial institutions are at last awakening to the 
fact that this is their legitimate field and that they have adopted forms of International 
Checks which afford every protection to the holder. 

We are just in receipt of specimen checks in various denominations issued by the 
Mercantile Trust Company of St. Louis, which institution is making a special effort at 
this time to interest financial institutions in handling these checks. They are finely 
executed by the Western Bank Note Co. and combine simplicity in the means of identi- 
fication and convenience in having them cashed. This latter is done without deduc- 
tion or commission 





BILL TO MAKE UNIFORM THE LAW OF WARE- 
HOUSE RECEIPTS. 


INDORSED AND RECOMMENDED BY THE COMMISSIONERS ON UNIFORM 
Srate Laws. 


Be it enacted, etc., as follows: 


PART | 


THE ISSUE OF WAREHOUSE RECEIPTS. 


Section 1.—[PERSONS WHO MAY ISSUE RECEIPTS.] Ware- 
house receipts may be issued by any warehouseman. 

This should be read in connection with the definition of warehouseman in section 
58. On account of varying local conditions and laws it seemed impracticable in an 
act intended to be passed in many States to fix limits as to who might carry on the 
businesss of warehousing. 


Section 2.—[FORM OF RECEIPTS. ESSENTIAL TERMS.. 
Warehouse receipts need not be in any particular form, but every 
such receipt must embody within its written or printed terms— 

(a) The location of the warehouse where the goods are stored, 

(b) The date of issue of the receipt, 

(c) The consecutive number of the receipt, 


(d) A statement whether the goods received will be delivered to 
the bearer, to a specified person, or to a specified person or his order, 

(e) The rate of storage charges, 

(f) A description of the goods or of the packages containing them, 

(g) The signature of the warehouseman, which may be made by 
his authorized agent, 

(h) If the receipt is issued for goods of which the warehouseman 
is owner, either solely or jointly or in common with others, the fact of 
such ownership, and 

(i) A statement of the amount of all advances made and of liabili- 
ties incurred for which the warehouseman claims alien. If the pre 
cise amount of such advances made or of liabilities incurred is, at the 
time of the issue of the receipt, unknown to the warehouseman or to 
his agent who issues it, a statement of the fact that advances had been 
made or liabilities incurred and the purpose thereof is sufficient. 

A warehouseman shall be liable to any person injured thereby, for 
all damage caused by the omission froma negotiable receipt of any of 
the terms herein required. 

This section is in accordance with business custom except (h) and (i). As some 
abuses have arisen from warehousemen issuing receipts on their own goods, it 
seemed wise that when they issued negotiable receipts in this way, the document 
should carry notice of the fact on its face. See Section 53 in this connection. It is 
obvious also that negotiable receipts should show on their face what charges are 
claimed against the goods. See further as to this Section 30. 

Though it is desired that all warehouse receipts shall conform to the rules here 
laid down, the essential thing is that negotiable receipts shall do so, and as to them 
only is a penalty imposed for failing to insert the statutory terms, 


Section 3.—[FORM OF RECEIPTS. WHAT TERMS MAY BE 
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INSERTED.] A warehouseman may insert in a receipt, issued by 
him. any other terms and conditions, provided that such terms and 
conditions shall not— 

(a) Be contrary to the provisions of this Act. 

(b) In any wise impair his obligation to exercise that degree of 
care in the safe-keeping of the goods entrusted to him whicha 
reasonably careful man would exercise in regard to similar goods of 
his own. 

Pubiic policy demands that in the case of warehousemen, as well as in the case of 
carriers, where the question has more often arisen, a contract to be freed from the 


consequences of negligence should not be allowed. See Schouler on Bailments (1905) 
$$ 36, 362 et seg. 


Section 4.—|[DEFINITION OF NON - NEGOTIABLE RE- 
CEIPT.] A receipt in which it is stated that the goods received will 
be delivered to the depositor, or to any other specified person, is a 
non negotiable receipt. 

See note to the following section. 


Section 5.—| DEFINITION OF NEGOTIABLE RECEIPT.] A 
receipt in which it is stated that the goods received will be delivered 
to the bearer, or to the order of any person named in such receipt, is 
a negotiable receipt. 

No provision shall be inserted in a negotiable receipt that it is non- 
negotiable. Such provision, if inserted, shall be void. 

This draft makes a fundamental distinction throughout between negotiable and 
non-negotiable receipts. The former is the negotiable representative of the goods, 
the latter is merely evidence of an ordinary contract of bailment. This distinction ac- 
cords with mercantile usage, and though in many places the law is not clear, the pre- 
vailing legal understanding agrees with the mercantile usage. Hallgarten v. Oldham, 
135 Mass. I. 


Section 6.—| DUPLICATE RECEIPTS MUST BE SO MARK.- 
ED.| When more than one negotiable receipt is issued for the same 
goods, the word ‘‘duplicate’”’ shall be plainly placed upon the face of 
every such receipt, except the one first issued. A warehouseman shall 
be liable for all damage caused by his failure so to do to any one who 
purchased the subsequent receipt for value supposing it to be an 
original, even though the purchase be after the delivery of the goods 
by the warehouseman to the holder of the original receipt. 

It is the practice of most if not all careful warehousemen not to issue duplicate 
negotiable receipts at all, and such issues are to be discouraged, but following a large 
number of statutes already existing this act, instead of forbidding the practice alto- 
gether safeguards it by requiring the receipt to be plainly marked. 


Section 7.—[F AILURE TO MARK ‘* NOT NEGOTIABLE.”] A 
non-negotiable receipt shall have plainly placed upon its face by the 
warehouseman issuing it ‘‘ non-negotiable,” or ‘‘ notnegotiable.” In 
case of the warehouseman’s failure so to do, a holder of the receipt 
who purchased it for value supposing it to be negotiable, may, at his 
option, treat such receipt as imposing upon the warehouseman the 
same liabilities he would have incurred had the receipt been nego- 
tiable. 

This section shall not apply, however, to letters, memoranda, or 
written acknowledgments of an informal character. 

This section like the preceding is aimed at obvious frauds. Both follow much 
existing legislation. See passages in Mohun on Warehousemen indexed at pp. 943, 
944. 
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PART II 


OBLIGATION AND RIGHTS OF WAREHOUSEMEN UPON 
THEIR RECEIPTS. 


Section 8.—{OBLIGATION OF WAREHOUSEMAN TO DE- 
LIVER.] A warehouseman, in the absence of some lawful excuse 
provided by this Act, is bound to deliver the goods upon a demand 
made either by the holder of a receipt for the goods or by the depositor, 
if such demand is accompanied with— 

(a) An offer to satisfy the warehouseman’s lien, 

(bo) An offer to surrender the receipt if negotiable, with such in- 
dorsements as would be necessary for the negotiation of the receipt, 
and 

(c) A readiness and willingness to sign, when the goods are de- 
livered, an acknowledgment that they have been delivered, if such 
signature is requested by the warehouseman. 

In case the warehouseman refuses or fails to deliver the goods in 
compliance with a demand by the holder or depositor so accompanied, 
the burden shall be upon the warehouseman to establish the existence 
of a lawful excuse for such refusal. 

See the definition of “holder” in Section 58. The requirement of signing an ac- 
knowledgment that the goods have been received is in accordance with universal 
business usage, though it is doubtful if the usage has been supported by law. As the 
usage is reasonable it is adopted as the rule of this act. The burden imposed on the 
warehouseman in the last paragraph agrees with existing law. Burnell v. N. Y. & 
C.R. R. Co. 45 N. Y. 184. 

Section 9. —-[JUSTIFICATION OF WAREHOUSEMAN IN 
DELIVERING.| A warehouseman is justified in delivering the 
goods, subject to the provisions of the three following sections, to 
one who is— 

(a) The person lawfully entitled to the possession of the goods, or 
his agent, 

(b) A person who is either himself entitled to delivery by the 
terms of a non-negotiable receipt issued for the goods, or who has 
written authority from the person so entitled either indorsed upon the 
receipt or written upon another paper, or 

(c) A person in possession of a negotiable receipt by the terms of 
which the goods are deliverable to him or order or to bearer, or which 
has been indorsed to him or in blank by the person to whom delivery 
was promisel by the terms of the receipt or by his mediate or imme- 
diatee indorsee. 

This section gives the warehouseman a justification in some cases where he 
would not under the preceding section be bound to deliver, ¢..¢. If a thief presented 


a negotiable receipt properly indorsed, the warehouseman would be protected if he 
delivered the goods innocently. 


Section 10.—|WAREHOUSEMAN’S LIABILITY FOR MIS- 
DELIVERY.]| Where a warehouseman delivers the goods to one who 
is not in fact lawfully entitled to the possession of them. the ware- 
houseman shall be liable as for conversion to all having a right of 
property or possession in the goodsif he delivered the goods otherwise 
than as authorized by subdivision (b) and (c) of the preceding section 
and though he delivered the goods as authorized by said subdivisions 
he shall be so liable, if prior to such delivery he had either 

(a) Been requested, by or on behalf of the person Jawfully entitled 
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to aright of property or possession in the goods, not to make such 
delivery, or 

(b) Had information that the delivery about to be made was to one 
not lawfully entitled to the possession of the goods. 

This is believed to represent the law. See Schouler (1905) §§ 44, 45; Velsian 
v. Lewis, 15 Oreg. 539. 


Section 11.—[_NEGOTIABLE RECEIPTS MUST BE CAN- 
CELLED WHEN GOODS DELIVERD.]| Except as provided in 
Section 36, where a warehouseman delivers goods for which he had 
issued a negotiable receipt, the negotiation of which would transfer 
the right to the possession of the goods, and fails to take up and 
cancel the receipt, he shall be liable to any one who purchases for 
value in good faith such receipt, for failure to deliver the goods to 
him, whether such purchaser acquired title to the receipt before or 
after the delivery of the goods by the warehouseman. . 

[t isan obvious requirement of the mercantile use of negotiable receipts that the 
goods shall remain in the warehouse as long as the receipt is outstanding, and stat- 
utes similar in effect to this section are in force in some states. Mohun 2, 24, 355, 
352, 538, 593. 

This section does not apply to non-negotiable receipts, because usage and mer- 
caittie necessity frequently require delivery in such cases without surrender of the 
receipt. 


Section 12.—[NEGOTIABLE RECEIPTS MUST BE CAN- 
CELLED OR MARKED WHEN PART OF GOODS DELIV- 
ERED.| Except as provided in Section 36, where a warehouseman 
‘delivers part of the goods for which he had issued a negotiable 
receipt and fails either to take up and cancel. such receipt, or to place 


plainly upon it a statement of what goods or packages have been de 
livered he shall be liable, to any one who purchases for value in good 
faith such receipt, for failure to deliver all the goods specified in the 
receipt, whether such purchaser acquired title to the receipt before or 
after the delivery of any portion of the goods by the warehouseman., 


This section follows as to partial deliveries the rule of the preceding. 
Th n follow to part leliveries the r I 


Section 13.—| ALTERED RECEIPTS.]| The alteration of a re- 
ceipt shall not excuse the warehouseman who issued it from any 
liability if such alteration was 

(a) Immaterial, 

(b) Authorized, or 

(c) Made without fraudulent intent. 

If the alteration was authorized, the warehouseman shall be liable 
according to the terms of the receipt as altered. If the alteration 
was unauthorized, but made without fraudulent intent, the warehouse- 
man shall be liable according to the terms of the receipt, as they were 
before alteration. 

Material and fraudulent alteration of a receipt shall not excuse the 
warehouseman who issued it from liability to deliver, according to the 
terms of the receipt as originally issued, the goods for which it was 
issued, but shall excuse him from any other liability to the person 
who made the alteration and to any person who took with notice of 
the alteration. Any purchaser of the receipt for value without notice 
of the alteration shall acquire the same rights against the warehouse- 
man which such purchaser would have acquired if the receipt had not 
been altered at the time of the purchase. 

This section adopts the prevailing rule of the common law. Even fraudulent 
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alteration cannot divest the title of the owner of stored goods and the warehouseman 
is therefore liable to redeliver them to the owner. 


Section 14.—[LOST OR DESTROYED RECEIPTS.] Where a 
negotiable receipt has been lost or destroyed, a court of competent 
jurisdiction may order the delivery of the goods upon satisfactory 
proof of such loss or destruction and upon the giving of a bond with 
sufficient sureties to be approved by the court to protect the ware- 
houseman from any liability or expense, which he or any person in- 
jured by such delivery may incur by reason of the original receipt re- 
maining outstanding. The court may also in its discretion order 
the payment of the warehouseman’s reasonable costs and counsel 
fees. 

The delivery of the goods under an order of the court as provided 
in this section, shall not relieve the warehouseman from liability toa 
person to whom the negotiable receipt has been or shall be negotiated 
for value without notice of the proceedings or of the delivery of the 
goods. 

As it is for obvious reasons forbidden and indeed made a criminal offense (Sec- 
tion 52) toissue an additional negotiable receipt, it is evident that great care must be 
used in permitting such an issue or what is the same thing the redelivery of the goods 
without the surrender of the original receipt. It is not enough that the parties agree 
that the goods shall be given up or a new receipt issued. It is essential that a court 
shall pass upon the question and make sure that the original is lost or destroyed and 
that a proper indemnity is taken, for the rights of possible innocent purchasers of the 
riginal receipt are involved. 


Section 15.—|EFFECT OF DUPLICATE RECEIPTS.] A re- 
ceipt upon the face of which the word ‘‘ duplicate’ is plainly placed 
isa representation and warranty by the warehouseman that such receipt 


is an accurate copy of an original receipt properly issued and un- 
cancelled at the date of the issue of the duplicate, but no other 
liability. 


See note to Section 6. 


Section 16.—| WAREHOUSEMAN CAN NOT SET UP TITLE 
IN HIMSELF.] No title or right to the possession of the goods, on 
the part of the warehouseman, unless such title or right is derived 
directly or indirectly from a transfer made by the depositor at the time 
of or subsequent to the deposit for storage or from the warehouseman’s 
lien, shall excuse the warehouseman from liability for refusing to 
deliver the goods according to the terms of the receipt. 


This states the common law. 3 Am. & Eng. Encyc. of Law, 759. 


Section 17.—[INTERPLEADER OF ADVERSE CLAIMANTS. } 
If more than one person claim the title or possession of the goods, the 
warehouseman may, either as a defence to an action brought against 
him for non-delivery of the goods, or as an original suit, whichever is 
appropriate, require all known claimants to interplead. 

The case of Crawshay v. Thornton, 2 Myl & C. 1 unfortunately held that inter- 
pleader was not a proper remedy in such a case. It is. however, the only adequate 
remedy and is probably generally allowed in this country. 3 Am. &. Eng. Encyc. of 
Law, 762. 


Section 18.—[WAREHOUSEMAN HAS REASONABLE TIME 
TO DETERMINE VALIDITY OF CLAIMS.] If some one other 


than the depositor or person claiming under him has a claim tothe title 
or possession of the goods, and the warehouseman has information of 
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such claim, the warehouseman shall be excused from liability for re- 
fusing to deliver the goods, either to the depositor or person claiming 
under him or to the adverse claimant, until the warehouseman has had 
a reasonable time to ascertain the validity of the adverse claim or to 
bring legal proceedings to compel all claimants to interplead. 


It seems obviously proper that the warehouseman should be protected for such 
brief period as may be necessary to enable him to determine the rights of the claimants 


Section 19.—|ADVERSE TITLE IS NO DEFENCE, EXCEPT 
AS ABOVE PROVIDED.]| Except as provided in the two preced- 
ing sections and in section g and 36, no right or title of a third 
person shall be a defence to an action brought by the depositor or 
person claiming under him against the warehouseman for failure to 
deliver the goods according to the terms of the receipt. 

Except as qualified by the preceding sections, the common law doctrine is here 
stated that a bailee cannot set up the title of a third person as an excuse for failure to 
deliver goods. See 3 Am. & Eng. Encyc. 758. 


Section 20.—[LIABILITY FOR NON-EXISTENCE OR MIS 
DESCRIPTION OF GOODS.] A warehouseman shall be liable to 
the holder of a receipt for damages caused by the non-existence of the 
goods or by the failure of the goods to correspond with the description 
thereof in the receipt at the time of its issue. If, however, the goods 
are described in a receipt merely by a statement of marks or labels 
upon them, or upon packages containing them, or by a statement that 
the goods are said to be goods of a certain kind, or that packages 
containing the goods are said to contain goods of a certain kind, or by 
words of like purport, such statements, if true, shall not make liable 
the warehouseman issuing the receipt, although the goods are not of 
the kind which the marks or labels upon them indicate, or of the kind 
they were said to be by the depositor. 

This section imposes on the warehouseman a stricter rule than that generally in 
force in this country in that it makes a warehouseman liable for an innocent misdes- 
cription of the goods. See Hale v. Milwaukee Dock Co. 23 Wis. 276; but as the ware- 
houseman can readily protect himself by inserting in the receipt only what he knows, 
namely, the marks on the goods or the statements of the depositor regarding them, 
it seems best to make the warehouseman responsible for what he asserts. 


Section 0 ge ABILITY FOR CARE OF GOODS.]| A ware- 
houseman shall be liable for any loss or injury to the goods, caused by 
his failure to exercise such care in regard to them as a reasonably 
careful owner of similar goods would exercise, but he shall not be 
liable, in the absence of an agreement to the contrary, for any loss or 
injury tothe goods which could not have been av oided by the exercise 
of such care. 


This statesthe common law, 3 Am. & Eng. Encyc. 750. 


Section 22.—[GOODS MUST BE KEPT SEPARATE.] Except 
as provided in the following section, a warehouseman shall keep the 
goods so far separate from goods of other depositors, and from other 
goods of the same depositor for which a separate receipt has been 
issued, as to permit at all times the identification and re-delivery of 
the goods deposited. 


As to most merchandise, of course, the warehouseman’s duty is to keep the goods 
of each depositor separate. 


Section 23.—[FUNGIBLE GOODS MAY BE COMMINGLED, 
IF WAREHOUSEMAN AUTHORIZED.] If authorized by agree- 
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ment or by custom, a warehouseman may mingle fungible goods with 
other goods of the same kind and grade. In such case the various 
depositors of the mingled goods shall own theentire mass in common, 
and each depositor shall be entitled to such portion thereof as the 
amount deposited by him bears to the whole. 


An exceptional rule prevails in this country by custom as to grain and similar 
merchandise. See definition of fungible in Section 58. 


Section 24.—[LIABILITY OF WAREHOUSEMAN TO DEPOSI- 
TORS OF COMMINGLED GOODS.] The warehouseman shall be 
severally liable to each depositor for the care and re-delivery of his 
share of such mass to the same extent and under the same circum- 
stances as if the goods had been kept separate. 


This section and the two preceding sections state the general American law. 


Section 25.—[ATTACHMENT OR LEVY UPON GOODS FOR 
WHICH A NEGOTIABLE RECEIPT HAS BEEN ISSUED.] If 
goods are delivered to a warehouseman by the owner or by a person 
whose act in conveying the title to them to a purchaser in good faith 
for value would bind the owner, and a negotiable receipt is issued for 
them, they can not thereafter, while in the possession of the ware- 
houseman, be attached by garnishment or otherwise, or be levied upon 
under an execution, unless the receipt be first surrendered to the 
warehouseman, or its negotiation enjoined. The warehouseman shall 
in no case be compelled to deliver up the actual possession of the 
goods until the receipt is surrendered to him or impounded by the 
court. 


This section presents the most difficult question in the draft. If the mercantile 
view of warehouse receipts is carried to its logical conclusion, however, it is clear that 
while the receipt is outstanding it represents the property and that it must be seized 
before the property can be reached by process of law. This is the result reached in 
most jurisdictions in regard to bills and notes. A less complete adoption of the mer- 
cantile view would allow attachment but would prefer to an attaching creditor a subse- 
quent purchaser for value before maturity. Such jurisdictions as do not wholly exempt 
parties on bills and notes from liability to garnishment follow this latter rule (14 
Am. & Eng. Encyc. of Law 770 e¢. seg.) which has by statute in some states been 
applied to stock certificates, so that a subsequent purchaser of a certificate is pre- 
ferred to a creditor attaching the stock on the books of the corporation. Clews v. 
Friedman, 180 Mass. 555. 

In the case of carriers, some protection against garnishment has been given. In 
most states if the goods are actually in transit the carrier cannot be garnished. 14 
Am. & Eng. Encyc. of Law 810. A transfer of the bill of lading prevails over a sub- 
sequent attachment. Mather v. Gordon, 59 At. Rep. 424 (Conn.); Robert C. White 
Co. v. Chicago, & C. R. Co. 87 Mo. App. 330; Union Bank v. Rowan, 23 S. C. 339; 
and in Peters v. Elliott, 78 Ill. 321, it was held, though on somewhat unsatisfactory 
reasoning that an attaching creditor of a consignor was postponed to one who bought 
the bill of lading subsequently to the attachment. Compare Saunders v. Bartlett, 12 
Heisk. 316; Oliver v. Moore, 12 Heisk. 482; Woodruff v. Railroad, 2 Head. 87. 

Property in the hands of warehousemen can doubtless be reached at common 
law. In New York a statute was passed exempting warehousemen from being made 
defendants in any action concerning the title or possession of gocds in wh:ch they 
claimed no right other than their lien for charges. This statute, however, was held 
unconstitutional, Follett Wool Co. v. Albany Terminal Warehouse Co., 61 N. Y. App. 
Div. 296. A similar statute was passed in the District of Columbia and has been sus- 
tained by alower court, but not passed upon by an appellate tribunal On the other 
hand, doubtless a prior purchaser of a warehouse receipt negotiable in form would be 
preferred to a subsequent attachment, where such receipts are by statute made nego- 
tiable. Adamson v. Frazier, 40 Ore. 273; Roudebush v. Hollis, 21 Pa. C. C. 324. 
Very probably the same result would be reached without the aid of such a statute in 
many jurisdictions; though in Maine by statute the property is subject to garnishment 
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until the warehouseman is notified of the transfer of the receipt, without reference to 
the negotiability of the recept (Mohun on Warehousemen, 309), following the pre- 
vailing rule (left unchanged by this draft) in regard to non-negotiable receipts. Hall- 
garten v. Oldham, 135 Mass. 

But it seems doubttul if even in states making warehouse receipts negotiable, the 
warehouseman is freed from garnishment, or that in garnishment proceedings a pur- 
chaser of the receipt would have a higher right than a prior attaching creditor. 

As the section is drafted the mercantile theory is adopted in the main, but at- 
tachment is allowed if the transfer of the receipt can be enjoined, though the goods 
can not be actually taken from the warehouseman’s possession until the receipt is 
surrendered or impounded. 


Section 26.—([CREDITORS’ REMEDIES TO REACH NEGO- 
TIABLE RECEIPTS.] A creditor whose debtor is the owner of a 
negotiable receipt shall be entitled to such aid from courts of appro- 
priate jurisdiction, by injunction and otherwise, in attaching such 
receipt or in satisfying the claim by means thereof as is allowed at 
law or in equity, in regard to property which cannot readily be 
attached or levied upon by ordinary legal process. 

This section is to enable the court to give the fullest relief possible in making 
the negotiable receipt available to the creditor since the goods can not otherwise be 
taken from the warehouseman’s possession. 


Section 27.—[_WHAT CLAIMS ARE INCLUDED IN THE 
WAREHOUSEMAN’S LIEN.] Subject to the provisions of Section 
30, a warehouseman shall have alien on goods deposited or on the pro- 
ceeds thereof in his hands for lawful charges for storage and preserva- 
tion of the goods; also for all lawful claims for money advanced, in- 
terest, insurance, transportation, labor, weighing, coopering and other 
charges and expenses in relation to such goods; also for all reasonable 
charges and expenses for notice, and advertisement of sale, and for 
sale of the goods where default has been made in satisfying the ware- 
houseman’s lien. 

This extends the common law, but has the precedent of other statutes. See 
Mohun, 37, 86, 124, 203, 215, 352, 546, 553, 706, 772, 801, 833. 


Section 28.—[_AGAINST WHAT PROPERTY THE LIEN MAY 
BE ENFORCED.] Subject to the provisions of Section 30, a ware- 
houseman’s lien may be enforced— 

(a) Against all goods, whenever deposited, belonging to the person 
who is liable as debtor for the claims in regard to which the lien is 
asserted, and 

(b) Against all goods belonging to others which have been de- 
posited at any time by the person who is liable as debtor for the claims 
in regard to which the lien is asserted, if such person had been so 
entrusted with the possession of the goods that a pledge of the same 
by him at the time of the deposit to one who took the goods in good 
faith for value would have been valid. 


Section 29 —[HOW THE LIEN MAY BELOST.] A warehouse- 
man loses his lien upon goods— 

(a) By surrendering possession thereof, or 

(b) By refusing to deliver the goods when a demand is made with 
which he is bound to comply under the provisions of Section 8. 

This section merely states the rule of the common law. 


Section 30.—[NEGOTIABLE RECEIPT MUST STATE 
CHARGES FOR WHICH LIEN IS CLAIMED.] If a negotiable 
receipt is issued for goods, the warehouseman shall have no lien 
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thereon, except for charges for storage of those goods subsequent to 
the date of the receipt, unless the receipt expressly enumerates other 
charges for which a lien is claimed. In such case there shall be a lien 
for the charges enumerated so far as they are within the terms of 
Section 27, although the amount of the charges so enumerated is not 
stated in the receipt. 


This section is obviously requisite for the credit of negotiable receipts. See note 
to Section 2. 


Section 31.—[_WAREHOUSEMAN NEED NOT DELIVER 
UNTIL LIEN IS SATISFIED.] A warehouseman having a lien 
valid against the person demanding the goods may refuse to deliver 
the goods to him until the lien is satisfied. 

This is the rule of the common law, 


Section 32.—|[_WAREHOUSEMAN’S LIEN DOES NOT PRE- 
CLUDE OTHER REMEDIES.] Whether a warehouseman has or 
has not a lien upon the goods, he is entitled to all remedies allowed by 
law to a creditor against his debtor, for the collection from the de- 
positor of all charges and advances which the depositor has expressly 
or impliedly contracted with the warehouseman to pay. 

This section also only restates the common law. 


Section 33.—[SATISFACTION OF LIEN BY SALE.] A ware- 
houseman’s lien for a claim which has become due may be satisfied as 
follows: 

The warehouseman shall give a written notice to the person on 
whose account the goods are held, and to any other person known by 
the warehouseman to claim an interest in the goods. Such notice 
shall be given by delivery in person or by registered letter addressed 
to the last known place of business or abode of the person to be 
notified. The notice shall contain— 

(a) An itemized statement of the warehouseman’s claim, showing 
the sum due at the time of the notice and the date or dates when it 
became due, 

(b) A brief description of the goods against which the lien exists, 

(c) A demand that the amount ofthe claim as stated in the notice, 
and of such further claim as shall accrue, shall be paid on or before a 
day mentioned, not less than ten days from the delivery of the notice 
if it is personally delivered, or from the time when the notice should 
reach its destination, according to the due course of post, if the notice 
is sent by mail, and 

(d) A statement that unless the claim is paid within the time 
specified the goods will be advertised for sale and sold by auction ata 
specified time and place. 

In accordance with the terms of a notice so given, a sale of the 
goods by auction may be had to satisfy any valid claim of the ware- 
houseman for which he has a lien on the goods. The sale shall be 
had in the place where the lien was acquired, or, if such place is 
manifestly unsuitable for the purpose, at the nearest suitable place. 
After the time for the payment of the claim specified in the notice to 
the depositor has elapsed, an advertisement of the sale, describing 
the goods to be sold, and stating the name of the owner or person on 
whose account the goods are held, and the time and place of the sale, 
shall be published once a week for two consecutive weeks in a news- 
paper published in the place where such sale is to be held. The sale 
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shall not be held less than fifteen days from the time of the first pub- 
lication. If there is no newspaper published in such place, the ad- 
vertisement shall be posted at least ten days before such sale in not 
less than six conspicuous places therein. 

From the proceeds of such sale the warehouseman shall satisfy his 
lien, including the reasonable charges of notice, advertisement, and 
sale. The balance, if any, of such proceeds shall be held by the ware- 
houseman, and delivered on demand to the person to whom he would 
have been bound to deliver or justified in delivering the goods. 

At any time before the goods are sosold any person claiming a right 
of property or possession therein may pay the warehouseman the 
amount necessary to satisfy his lien and to pay the reasonable ex- 
penses and liabilities incurred in serving notices and advertising and 
preparing for the sale up to the time of such payment. The ware- 
houseman shall deliver the goods to the person making such payment 
if he is a person entitled, under the provisions of this Act, to the 
possession of the goods on payment of charges thereon. Otherwise 
the warehouseman shall retain possession of the goods according to 
the terms of the original contract of deposit. 

This section is copied with slight changes from the New York law, Mohun, 553. 


Section 34.—{PERISHABLE AND HAZARDOUS GOODS.] If 
goods are of a perishable nature, or by keeping will deteriorate greatly 
in value, or by their odor, leakage, inflammability, or explosive 
nature, will be liable to injure other property, the warehouseman 
may give such notice to the owner, or to the person in whose name 
the goods are stored, as is reasonable and possible under the circum- 
stances, to remove such goods from the warehouse, and in the event 
of the failure of such person to satisfy the lien and to remove the 
goods within the time so specified, the warehouseman may sell the 
goods at public or private sale without advertising. If the ware- 
houseman after a reasonable effort is unable to sell such goods, he 
may dispose of them in any lawful manner, and shall incur no liability 
by reason thereof. 

The proceeds of any sale made under the terms of this section shall 
be disposed of in the same way as the proceeds of sales made under 
the terms of the preceding section. 

This section is copied with slight changes from Massachusetts Rev. Laws, c. 69, 
sec. 9. 


Section 35.—[OTHER METHODS OF ENFORCING LIENS. |] 
The remedy for enforcing a lien herein provided does not preclude 
any other remedies allowed by law for the enforcement of a lien 
against personal property nor bar the right to recover so much of the 
warehouseman’s claim as shall not be paid by the proceeds of the sale 
of the property. 


It did not seem wise in view of the wide differences in procedure between some 
of the states to make the method of enforcing a lien provided by Section 33 exclusive. 


Section 36.—[EFFECT OF SALE.] After goods have been law- 
fully held to satisfy a warehouseman’s lien, or have been lawfully 
sold or disposed of because of their perishable or hazardous nature, 
the warehouseman shall not thereafter be liable for failure to deliver 
the goods to the depositor, or owner of the goods, or to a holder of 
the receipt given for the goods when they were deposited, even if 
such receipt be negotiable. 

This section necessarily qualifies the right of a purchaser of a negotiable receipt. 
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Such a purchaser may ordinarily assume that if the document was issued to the owner 
of goods and has been duly transferred to the purchaser, the latter will get a good 
title. The age of the receipt will, however, ordinarily give warning. Moreover the 
purchaser of the receipt will be entitled to the balance of'te proceeds of the sale, after 
satisfying the warehouseman. 

PART Iil 


NEGOTIATION AND TRANSFER OF RECEIPTS 


Section 37.—[NEGOTIATION OF NEGOTIABLE RECEIPTS 
BY DELIVERY.] A negotiable receipt may be negotiated by de- 
livery— 

(a) Where, by the terms of the receipt, the warehouseman under- 
takes to deliver the goods to the bearer, or 

(b) Where, by the terms of the receipt, the warehouseman under 
takes to deliver the goods to the order of a specified person, and such 
person or a subsequent indorsee of the receipt has indorsed it in 
blank or to bearer. 

Where, by the terms of a negotiable receipt, the goods are deliver- 
able to bearer or where a negotiable receipt has been indorsed in 
blank or to bearer, any holder may indorse the same to himself or to 
any other specified person, and in such case the receipt shall there- 
after be negotiated only by the indorsement of such indorsee. 

It is not usual for warehouse receipts to be made to bearer but as it seems clear 
that if a receipt were made in that form it should be negotiable by delivery it seemed 


wise to make provision for the case. The rule as to restrictive indorsement is also 
aimed rather to cover a possible contingency than a usual practice. 


Section 38.—|_NEGOTIATION OF NEGOTIABLE RECEIPTS 
BY INDORSEMENT.] A negotiable receipt may be negotiated by 
the indorsement of the person to whose order the goods are, by the 
terms of the receipt, deliverable. Such indorsement may be in blank, 
to bearer or toa specified person. If indorsed to a specified person it 
may be again negotiated by the indorsement of such person in blank, 
to bearer or to another specified person. Subsequent negotiation 
may be made in like manner. 


_ This section applies the law of bills and notes, as it is in fact applied by mercan- 
tile custom, to warehouse receipts. 


Section 39.—[TRANSFER OF RECEIPTS.] A receipt may be 
transferred by the holder by delivery, to a purchaser or donee. 

A non-negotiable receipt cannot be negotiated, and the indorse- 
ment of such a receipt gives the transferee no additional right. 

The three preceding sections follow the terminology of the Negotiable Instruments 
Law in distinguishing “negotiation” and “transfer.” Section 39 applies not only to 
the transfer of non-negotiable receipts, but also to the transfer without a necessary 
indorsement of negotiable receipts. 


Section 40.—[WHO MAY NEGOTIATE A RECEIPT.] A 
negotiable receipt may be negotiated— 

(a) By the owner thereof, or 

(b) By any person to whom the possession or custody of the receipt 
has been entrusted by the owner, if, by the terms of the receipt, the 
warehouseman undertakes; to deliver the goods to the order of the 
person to whom the possession or custody of the receipt has been 
entrusted, or if at the time of such entrusting the receipt is in such 
form that it may be negotiated by delivery. 

This section and the next are of fundamental importance to the mercantile com- 
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munity. They state familiar law in regard to bills and notes and there is authority 
for them in the statutes making warehouse receipts and bills of lading negotiable and 
in well recognized mercantile custom. It will be noticed that one who takes by tres- 
pass or finder is not included within the description of those who may negotiate. To 
this extent the warehouse receiptis not made the equal of the bill of exchange in nego- 
tiability. 

Section 41.—[RIGHTS OF PERSON TO WHOM A RECEIPT 
HAS BEEN TRANSFERRED.] A person to whom a negotiable 
receipt has been duly negotiated acquires thereby— 

(a) Such title to the goods as the person negotiating the receipt to 
him had or had ability to convey to a purchaser in good faith for 
value, and also such title to the goods as the depositor or person to 
whose order the goods were to be delivered by the term of the receipt 
had or had ability to convey to a purchaser in good faith, for value, 
and 

(b) The direct obligation of the warehouseman to hold possession 
of the goods for him according to the terms of the receipt as fully as 
if the warehouseman had contracted directly with him. 

This section follows the mercantile theory of making the negotiable receipt 
represent not simply the title the person negotiating it had, but also whatever 
property the depositor had, that being what the receipt represented. Many states 
already have statutes making warehouse receipts negotiable. Mohun, 944; but these 
statutes have been so brief that they have been variously construed and have to some 


extent failed of their purpose. See Shaw v. Railroad Co. 101 U.S. 557; Hurt’s Case, 
99 Ala. 140; Bank v. Lee, 99 Ala. 496. 


Section 42.—[RIGHTS OF PERSON TO WHOM A RECEIPT 
HAS BEEN TRANSFERRED.] A person to whom a receipt has 
been transferred but not negotiated, acquires thereby, as against 
the transferor, the title to the goods, subject to the terms of any 
agreement with the transferor. 

If the receipt is non-negotiable such person also acquires the right 
to notify the warehouseman of the transfer to him of such receipt, 
and thereby to acquire the direct obligation of the warehouseman 
to hold possession of the goods for him according to the terms of the 
receipt. 

Prior to the notification of the warehouseman by the transferor or 
transferee of a non-negotiable receipt, the title of the transferee to the 
goods and the right to acquire the obligation of the warehouseman 
may be defeated by the levy of an attachment or execution upon the 
goods by a creditor of the transferor, or by a notification to a ware- 
houseman by the transferor or a subsequent purchaser from the trans- 
feror of a subsequent sale of the goods by the transferor. 

So far as a non-negotiable receipt is concerned this states the rights at common 
law of any purchaser of bailed goods. Therefore the purchaser gets nothing by the 


warehouse receipt except evidence. In the case of a negotiable receipt the purchaser 
has the further right given by the next section. 


Section 43.—[TRANSFER OF NEGOTIABLE RECEIPT 
WITHOUT INDORSEMENT.] Where a negotiable receipt is 
transferred for value by delivery, and the indorsement of the trans- 
feror is essential for negotiation, the transferee acquires a right 
against the transferor to compel him to indorse the receipt, unless a 
contrary intention appears. The negotiation shall take effect as of 
the time when the indorsement is actually made. 

This follows the analogy of bills and notes. Crawford, Neg. Inst. Law, § 79. 
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Section 44.—[WARRANTIES ON SALE OF RECEIPT.] A 
person who negotiates or transfers for value a receipt by indorsement 
or delivery, including one who assigns for value a claim secured by a 
receipt, unless a contrary intention appears, warrants— 

(a) That the receipt is genuine, 

(b) That he has a legal right to transfer it, 

(c) That he has knowledge of no fact which would impair the 
validity or worth of the receipt, and 

(d) That he has aright to transfer the title to the goods, and that 
the goods are merchantable or fit for a particular purpose whenever 
such warranties would have been implied, if the contract of the 
parties had been to transfer without a receipt the goods represented 
thereby, 


This section except (d) follows the Negotiable Instruments Law. Crawford, § 
115. (d) it is believed states the existing law. 


Section 45.—[INDORSER NOT A GUARANTOR.] The indorse- 
ment of a receipt shall not make the indorser liable for any failure on 
the part of the warehouseman or previous indorsers of the receipt to 
fulfil their respective obligations. 

Mercantile usage in regard to warehouse receipts differs from that in regard to 
bills and notes in the matter to which this section relates. It states the existing law 
even where statutes have made warehouse receipts and bills of lading negotiable. Shaw 
v. Railroad Co, to1 U.S. 557; Mida v. Geissmann, 17 Ill. App. 207. 


Section 46.—[NO WARRANTY IMPLIED FROM ACCEPTING 
PAYMENT OF A DEBT.] A mortgagee, pledgee, or holder for 
security of a receipt who in good faith demands or receives payment 
of the debt for which such receipt is security, whether from a party to 
a draft drawn for such debt or from any other person, shall not by so 
doing be deemed to represent or to warrant the genuineness of such 
receipt or the quantity or quality of the goods therein described. 

There are several English decisions to the effect that the holder of a bill of ex- 
change having a forged bill of lading as security is not liable to refund payment of 
the draft if he receives payment from the drawee. To the same effect are Hoffman 
v. Bank, 12 Wall., 181; Goetz v. Bank, 119 U.S. 55i, and see Daniel on Neg. Inst. 
$$ 174, 175. 

In Landa v. Lattin, 19 Tex. Civ. App. 246, however, without referring to these 
authorities, the court went to the extreme length of holding that the holder of a bill of 
lading taken for security on the discount of a draft succeeded to all the liabilities of 
his transferor, the seller of the goods, and was to be regarded as warranting the quality 
of the goods to the same extent asthe seller. This decision, though opposed to both 
authority and reason, was soon followed in Finch v. Gregg. 126 N. C. 176, and Searles 
v. Smith Grain Co., 80 Miss. 688, A contrary decision was, however, rendered in 
Tolerton-Stetson Co. v. Anglo-California Bank, 112 la. 706, and more recently Landa 
v. Lattin has been overruled in its own state, Blaidsell Co. v. Citizens’ Nat. Bank, 
96 Tex. 626, but has nevertheless been subsequently followed in Alabama. Though 
these decisions all relate to bills of lading the same question may arise as to ware- 
house receipts and it seemed wise to provide for it. 


Section 47.—|_WHEN NEGOTIATION NOT IMPAIRED BY 
FRAUD, MISTAKE, OR DURESS.] The validity of the negotia- 
tion of a receipt is not impaired by the fact that such negotiation was 
a breach of duty on the part of the person making the negotiation, or 
by the fact that the owner of the receipt was induced by fraud, mis- 
take, or duress to entrust the possession or custody of the receipt to 
such person, if the person to whom the receipt was negotiated, or a 
person to whom the receipt was subsequently negotiated, paid value 
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therefor, without notice of the breach of duty, or fraud, mistake, or 
duress. 


This section merely elaborates for the sake of clearness certain cases within the 
terms of Section 40, 


Section 48.—[SUBSEQUENT NEGOTIATION.] Where a per- 
son having sold, mortgaged, or pledged goods which are in a ware- 
house and for which a negotiable receipt has been issued, or having 
sold, mortgaged, or pledged the negotiable receipt representing such 
goods, continues in possession of the negotiable receipt, the subse- 
quent negotiation thereof by that person under any sale, or other dis- 
position thereof to any person receiving the same in good faith, for 
value and without notice of the previous sale, mortgage or pledge, 
shall have the same effect as if the first purchaser of the goods or 
receipt had expressly authorized the subsequent negotiation. 

This is copied from Section 25 (1) of the English Sale of Goods Act, where it ap- 


plies to all sales of goods. It is of especial importance in the case of negotiable docu- 
ments of title. 


Section 49.—[_NEGOTIATION DEFEATS VENDOR'S LIEN. ] 
Where a negotiable receipt has been issued for goods no seller’s lien 
or right of stoppage in transitu shall defeat the rights of any pur- 
chaser for value in good faith to whom such receipt has been nego- 
tiated, whether such negotiation be prior or subsequent to the notifi- 
cation to the warehonseman who issued such receipt of the seller’s 
claim to a lien or right of stoppage in transitu. Nor shall the ware- 
houseman be obliged to deliver or justified in delivering the goods to 
an unpaid seller unless the receipt is first surrendered for cancella- 
tion. 


This perhaps goes beyond the existing law. Mechem on Sales, § 1507. See, 
however, Newhall v. Central Pac. R. R. 51 Cal. 345. 


PART IV 


CRIMINAL OFFENSES. 


Section 50.—[ISSUE OF RECEIPT FOR GOODS NOT RE- 
CEIVED.] A warehouseman, or any officer, agent, or servant of a 
warehouseman, who issues, or aids in issuing a receipt knowing that 
the goods for which such receipt is issued have not been actually receiv- 
ed by such warehouseman, or are not under his actual control at the 
time of issuing such receipt, shall be guilty of a crime, and upon con- 
viction shall be punished for each offence by imprisonment not ex- 
ceeding five years, or by a fine not exceeding five thousand dollars, or 
by both. 

To insure the fundamental base on which the value of negotiable receipts must 
rest it seemed necessary to punish criminally any misrepresentation or fraud in regard 


to the existence of the goods behind the receipt. Other obvious frauds are aimed at 
by the following five sections. 


Section 51.—[ISSUE OF RECEIPT CONTAINING FALSE 
STATEMENT.| A warehouseman, or any officer, agent, or servant 
of a warehouseman, who fraudulently issues or aids in fraudulently 
issuing a receipt for goods knowing that it contains any false state- 
ment, shall be guilty of a crime, and upon conviction shall be 
punished for each offence by imprisonment not exceeding one year, or 
by a fine not exceeding one thousand dollars, or by both. 

See note to Section 50. 
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Section 52.—[ISSUE OF DUPLICATE RECEIPTS NOT SO 
MARKED.] A warehouseman, or any officer, agent, or servant of a 
warehouseman, who issues or aids in issuing a duplicate or additional 
negotiable receipt for goods knowing that a former negotiable receipt 
for the same goods or any partof them isoutstanding and uncancelled, 
without plainly placing upon the face thereof the word ‘‘ Duplicate ” 
except in the case of a lost or destroyed receipt after proceedings as 
provided for in Section 14, shall be guilty of acrime, and upon con- 
viction shall be punished for each offence by imprisonment not ex- 
ceeding five years, or by a fine not exceeding five thousand dollars, or 
by both. 


See note to Section 50. 


Section 53.—[ISSUE FOR WAREHOUSEMAN’S GOODS OF 
RECEIPTS WHICH DO NOT STATE THAT FACT.] Where 
there are deposited with or held by a warehouseman goods of which 
he is owner, either solely or jointly or in common with others, such 
warehouseman, or any of his officers, agents, or servants who, know- 
ing this ownership, issues or aids in issuing a negotiable receipt for 
such goods which does not state such ownership, shall be guilty of a 
crime, and upon conviction shall be punished for each offence by 
imprisonment not exceeding one year, or by a fine not exceeding one 
thousand dollars, or by both. 

See note to Section 50. 


Section 54—[DELIVERY OF GOODS WITHOUT OBTAINING 
NEGOTIABLE RECEIPT.] A warehouseman, or any officer, agent 
or servant of a warehouseman who delivers goods out of the possession 
of such warehouseman, knowing that a negotiable receipt the nego- 
tiation of which would transfer the right to the possession of such 
goods is outstanding and uncancelled, without obtaining the posses- 
sion of such receipt at or before the time of such delivery, shall, ex- 
cept in the cases provided for in Sections 14 and 36, be found guilty of 
a crime, and upon conviction shall be punished for each offence by 
imprisonment not exceeding one year, or by a fine not exceeding one 
thousand dollars, or by both. 

See note to Section 50. 


Section 55.—[NEGOTIATION OF RECEIPT FOR MORT- 
GAGED GOODS.] Any person who deposits goods to which he has 
not title, or upon which there is a lien or mortgage, and who takes for 
such goods a negotiable receipt which he afterwards negotiates for 
value with intent to deceive and without disclosing his want of title 
or the existence of the lien or mortgage shall be guilty of a crime, 
and upon conviction shall be punished for each offence by imprison- 
ment not exceeding one year, or by a fine not exceeding one thousand 
dollars, or by both. 


See note to Section 50. 


PART V 
INTERPRETATION 


Section 56.—[WHEN RULES OF COMMON LAW STILL 
APPLICABLE.] In any case not provided for in this Act, the rules 
of law and equity, including the law merchant, and in particular the 
rules relating to the law of principal and agent and to the effect of 


| 
| 
| 
| 
| 
| 
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fraud, misrepresentation, duress or coercion, mistake, bankruptcy, or 
other invalidating cause, shall govern. 
A similar provision is commonly inserted when an attempt is made to reduce to 


statute form a topic of the law, as in the Negotiable Instruments Law, or the English 
Sale of Goods Act. 


Section 57.—INTERPRETATION SHALL GIVE EFFECT TO 
PURPOSE OF UNIFORMITY.] This Act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the 
law of those States which enact it. 

This section introduces a new and necessary principle of construction. It would 
be unfortunate for courts of each state to follow the general rule of construing the 
law with reference to previously existing rules in that state—possibly rules peculiar 
to that state. The courts should, in view of this section, consider not primarily the law 
previously existing in one state but in the states generally. 


Section 58.—[DEFINITIONS.] (1) In this Act, unless the con- 
text or subject matter otherwise requires, 

‘* Action’ includes counter claim, set off, and suit in equity. 

‘* Delivery’’ means voluntary transfer of possession from one 
person to another. 

‘* Fungible goods” means goods of which any unit is, from its nature 
or by mercantile custom, treated as the equivalent of any other unit. 

‘*Goods” means chattels or merchandise in storage, or which has 
been or is about to be stored. 

‘* Holder ’”’ of a receipt means a person who has both actual posses- 
sion of such receipt and a right of property therein. 

‘‘Order”’ means an order by indorsement on the receipt. 

‘* Owner ” does not include mortgagee or pledgee. 

‘* Person” includes a corporation of partnership or two or more 
persons having a joint or common interest. 

To ‘‘ purchase” includes to take as mortgagee or as pledgee. 

‘* Purchaser ” includes mortgagee and pledgee. 

**Receipt ’ means a warehouse receipt. 

‘* Value” is any consideration sufficient to support a simple con- 
tract. An antecedent or pre-existing obligation, whether for money 
or not, constitutes value where a receipt is taken either in satisfaction 
thereof or as security therefor. 

‘* Warehouseman”’ means a person lawfully engaged in the busi- 
ness of storing goods for profit. 

(2) A thing is done ‘‘in good faith” within the meaning of this Act, 
when it is in fact done honestly, whether it be done negligently or not. 

The only one of these definitions requiring comment is that of value, which fol- 


lows the Negotiable Instruments Law and applies the rule generaily prevailing in re 
gard to bills and notes to warehouse receipts. 


Section 59.—[ACT DOES NOT APPLY TO EXISTING RE- 
CEIPTS.| The provisions of this Act do not apply to receipts made 
and delivered prior to the taking effect of this Act. 


Section 60..—INCONSISTENT LEGISLATION REPEALED. ] 
All Acts or parts of Acts inconsistent with this act are hereby repealed. 


Section 61.—[TIME WHEN THE ACTF TAKES EFFECT.] This 
Act shall take effect on the day of , one thousand nine 
hundred and 








Section 62.—[NAME OF ACT.] This Act may be cited as the 
Warehouse Receipts Act. 








SYNOPSIS 


OF 


LECTURES ON COMMERCIAL LAW, 


Delivered during Season of 1905-1906 before New York Chapter 
by Thomas B. Paton, of the New York Bar. 


LECTURE XIII. SURETYSHIP AND GUARANTY. 


1. CONTRACTS OF SURETYSHIP AND GUARANTY. 
2. SURETIES ON PROMISSORY NOTES. 
3. ORDER OF LIABILITY OF ACCOMMODATION INDORSERS. 
4. GENERAL GUARANTIES ON NOTES. 
5. DIFFERENCE BETWEEN GENERAL AND SPECIAL GUARANTIES. 


N addition to loans on collateral security, loans are also made by banks on the se- 
curity of persons who contract as endorsers, as sureties and as guarantors, 
and persons obtain credit in their transactions with banks by reason of other 

persons becoming sureties or guarantors of the performance of their contracts or 
obligations. 
CONTRACTS OF SURETYSHIP AND GUARANTY. 

What is a contract of suretyship ? 

An undertaking to answer for the debt, default or miscarriage of another, by 
which the surety becomes bound as the principal or original debtor is bound. 

What is a contract of guaranty ? 

A collateral undertaking to be answerable for the payment of some debt, or the 
due performance of some contract or duty, by another person, who himself remains 
liable for his own default. 

Suretyship and guaranty are nearly related and many of the principles are com- 
mon to both, but there is a distinction between the contracts. Suretyship is a prim- 
ary obligation to see that the debt is paid; guaranty is a secondary and collateral un- 
dertaking, essentially in the alternative, to pay the debt if the debtor does not pay it. 
Suretyship is an obligation that the debt shall be paid. Guaranty is an obligation that 
the debtor shall pay. 

The distinction between suretyship and guaranty has been expressed as follows: 

A surety is usually bound with his principal by the same instrument secured at 
the same time and on the same consideration. He is an original promisor and debt- 
or from the beginning and is held ordinarily to know every default of his principal. 
Usually he will not be discharged, either by the mere indulgence of the creditor to the 
principal, or by want of notice of default of the principal, no matter how much he may 
b2 injured thereby. On the other hand, a contract of the guarantor is his own separ- 
ate undertaking, in which the principal does not join. It is usually entered into be- 
fore or after that of the principal and is often supported on a separate consideration 
from that supporting the contract of the principal. The original contract of the prin- 
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cipal is not his contract and he is not bound to take notice of its non-performance. He 
is often discharged by the mere indulgence of the creditor to the principal, and is 
usually not liable unless notified of the default of the principal. (Brandt, Suretyship 
and Guaranty, Section 1.) 


THE NECESSITY OF WRITING. 


Contracts of suretyship and guaranty are required to be in writing within the pro- 
vision of the statute of frauds. Sometimes, hair-splitting distinctions are made as to 
whether a promise is to answer for the debt of another, required to be in writing, or is 
an original obligation of the promisor, not so required. In a case before the Supreme 
Court of Kansas, a man called up another over the long-distance telephone and asked 
him to go on a bond in a suit of A against B, promising that if A was beaten in the 
suit, he would indemnify him for so doing. Three justices of the Supreme Court of 
Kansas were of opinion that the promise of indemnity was covered by the Kansas 
statute requiring to be in writing a promise to answer for the debt or default of an- 
other, hence, being verbally made over the telephone, it was not enforceable. But the 
other three justices who sat in the case took the view that the promise to indemnify the 
promisee for becoming surety for another, was not within the statute. This latter they 
deemed an original undertaking and not within the provision of the statute of frauds 
that every special promise to answer for the debt of another shall be void unless in 
writing, which is a collateral promise; and the consideration of harm to the promisee 
was deemed to be sufficient to support such original promise of indemnity, though 
orally made. In this particular case, the judges having been equally divided (the 
seventh judge not sitting, having been of counsel in the case) the decision made by the 
lower court, which was to the effect that the promise was an original undertaking and 
not within the statute, was affirmed. (See 18 B. L. J. 726). 

But bankers, as a rule, do not deal much in word-of-mouth securities. 


SURETIES ON PROMISSORY NOTES. 


Transactions of loan are often made, evidenced by a promissory note of the bor- 
rower to which another person will add his name to give it additional security and 
make it acceptable to the lender. John Smith, for example, wants to borrow money 
from a bank. The bank will make the loan, provided Peter Jones signs with him. The 
note is drawn up “we promise to pay” etc., and is signed “John Smith, Peter Jones, 
surety.” Peter Jones is absolutely liable as surety in such case. But suppose John 
Smith makes his note payable to the bank and Peter Jones indorses his name on the 
back b2fore the note is delivered to the payee. Before the Negotiable Instruments 
Law was enacted in the several states, there wasa great conflict of authority as tothe 
character of Peter Jones’ liability or obligation in such case. In some states he was 
held an original promisor and joint maker; in other states a surety; in other states 
a guarantor; and in still other states an indorser, entitled to demand and notice ; 
furthermore between the original parties, parol evidence was admissible to change the 
prima facie nature of his obligation. In New York, he was regarded as second in- 
dorser, not liable to the payee at all, unless it was proved his indorsement was made 
with intent to give the maker credit with the payee; then he was held to be a surety. 

Now it is regulated by the Negotiable Instruments Law. Section 114 of the New 
York act makes him liable as indorser in such a case. 


ORDER OF LIABILITY OF ACCOMMODATION INDORSERS. 


In the case of three accommodation indorsers, signing one after the other for the 
accommodation of the maker, the point is to be noted that, as between themselves, 
they are liable in the order in which they sign, unless they previously agree otherwise. 
Section 118 of the Negotiable Instruments Law provides: “As respects one another, 
indorsers are liable prima facie in the order in which they indorse; but evidence is ad- 
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missible to show that as between or among themselves they have agreed other- 
wise. Joint payees or joint indorsees who indorse are deemed to indorse jointly and 
severally.” 

This applies to accommodation indorsers as well as to others and it is a point 
which is often overlooked by such indorsers. John Smith will make his note and 
A, B, C, will agree to indorse in the order named in order to give it credit. A may 
think that if the accommodation indorsers are called upon to make the note good, 
they will equally share in the liability and each be liable for one third. But this is 
not so, unless they so expressly agree. Under the law, in the absence of such an agree- 
ment, A will find himself liable for the whole thing. 

The indorsement of a note is in the nature of a contract of suretyship; but in 
some respects it is different. Indorsement is an independent contract. It is the in- 
dorser's duty to take up the note if dishonored, provided there has been due demand 
and notice, without waiting to be sued. If sued he cannot recover the costs of 
suit from the maker unless he is an accommodation indorser for the maker; then, he isa 
surety for the latter and the maker must save him harmless from all costs of suit and 
expenses in consequence of the indorsement. But although a surety, the accommo- 
dation indorser, so far as the holder is concerned, is entitled to demand and notice. 
A surety, however, who is not an indorser is not so entitled. 


GENERAL GUARANTIES ON NOTES. 
A guaranty of payment on a negotiable note, or attached to it on a separate 


paper, goes with the note to the indorsee. The case of Everson v. Gere, 122 N. Y. 
290, is an instructive one on this point. The note in that case was as follows: 


$36,000. February 12, 1884 
Pay to the order of.......... ie Ee 
$376,000, 12 months after date, at the Merchants Bank 
of Syracuse, with interest at 6 per cent. per annum. 

Syracuse Iron Works. 


Indorsed : 
Pay John Crouse F Co. or order 
C. £. Hubbell. 
The following paper was attached: 


For value received of John Crouse ¥ Co. we do hereby 
guarantee to John Crouse F Co. the payment of the note 
hereto annexed made by the Syracuse [ron Works for 
$36,000, said note being dated February 12, 1884, pay- 
able 12 months after date at the Merchants Bank of Syra- 
cuse, with interest at 6 per cent. per annum, 

R. Nelson Gere F Co. 


Before maturity, Crouse indorsed the note to Everson, without recourse, and 
executed a written assignment of the note and guaranty to Everson. Everson sued 
Gere & Co, the guarantors. He was non-suited by the trial court because, as that 
court held, the guaranty was special and personal to Crouse & Co. and did not accrue 
to the benefit of his assignee; and as no cause of action had accrued upon the guar- 
anty at the time of the assignment, no cause of action had been assigned to Everson. 
Judgment was reversed by the Court of Appeals. 

The question for decision was whether the guaranty was special and pernenel to 
Crouse & Co. or a general guaranty for the payment of the note. The court held: be- 
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ing executed at the same time as the note and attached to it, the general rule of con- 
struction applied that papers executed and delivered together are to be construed as 
one instrument and the intention of the parties determined therefrom. The note upon 
which the guaranty was attached was negotiable and was indorsed payable to the 
order of Crouse & Co. By the guaranty, Gere & Co. undertook to pay Crouse & Co. 
in case the maker did not pay at maturity. It was transferable from person to person 
by indorsement. No trust or confidence was imposed in Crouse & Co. and it conse- 
quently appears that it was the intention of the parties to pay the note to them or to 
the person or persons to whom they should transfer it. Gere & Co. undertook to 
pay, if the makers did not, and it should make no difference to whom they paid. The 
court distinguished this guaranty from a special guaranty, which is limited to the 
person to whom it is addressed and usually contemplates a trust or reposes a confi- 
dence in such person. Such a guaranty is not assignable until a right of action arises 
thereon. 
DIFFERENCE BETWEEN GENERAL AND SPECIAL GUARANTIES. 


The difference between special and general guaranties is illustrated by the case of 
Evansville National Bank v. Kaufman, decided by the New York Court of Appeals, 
93 N. Y. 273. The following was the letter of guaranty involved. 


New York, December 29, 1874. 
Messrs. Bingham Bros., 
Evansville, Ind. 
Dear Sirs: 
Any drafts that you may draw on M, A. Feigel- 
stock of our state we guaranty to be paid at maturity. 
Kaufman F Blum. 


Two time drafts were drawn and discounted by the Everson National Bank on 
the strength of this letter of guaranty. The drafts were dishonored and the bank sued 
Kaufman & Blum. A judgment for the bank was reversed by the court of appeals. 
The opinion of the court is instructive as showing the distinction between special and 
general guaranties. I will give the substance of it: 

Guaranties are distinguished in law as being either general or special. 

Special guaranties operate in favor of particular persons only to whom they are 
addressed. 

General guaranties are open for acceptance by the public generally. They are 
sometimes further classified into those limited to a single transaction and those em- 
bracing continuous or successive dealings. 

If the guaranty is general, Kaufman & Blum are liable. 

If the guaranty is special, although continuous in character, other questions arise 
for consideration. 

Under the early common law, no suit would lie by an assignee upon a special 
guaranty, because no priority existed between assignee and guarantor. This obstacle 
has been removed in New York by statute (Code of Procedure) which authorizes any 
party acquiring an interest in a guaranty to bring his action and recover thereon pro- 
vided, a cause of action previously existed upon a contract in favor ot the assignor. 

If this guaranty was special, Bingham Bros. could assign it to the Indiana bank 
and the bank recover if the cause of action had accrued to Bingham Bros. at the time 
of the assignment. 

The true distinction between general and special guaranties as contained in let- 
ters of credit is that upon the faith of a general guaranty any person is entitled to ad- 
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vance money, or incur liability, upon complying with its terms, and can recover there- 
on as though specially named therein. 

In the case of a special guaranty, however, the liberty of accepting its terms is 
confined to the persons to whom itis addressed and no cause of action can arise there- 
on except by their action in complying with its conditions. Such a guaranty contem- 
plates a trust inthe person of the promisee and from its very nature is not assignable 
until a right of action has arisen thereon which may, like any other cause of action 
arising upon contract, be then assigned. 

The solution of the present case depends upon the answer to the following: 1, 
whether the guaranty in question was general or special; 2. If special, whether a 
cause of action arose in favor of the persons to whom it was addressed, which had 
been assigned to the bank. 

Considering whether the guaranty in question was general or special, the court 
said: 

“It is always competent for a creditor to limit his liability either as to time, 
amount or parties by the terms of his contract; should any such limitation be disre- 
garded by the party who claims under it, the guarantor is not bound. It follows that 
no one can accept its propositions or acquire any advantage therefrom unless he is 
expressly referred to or necessarily embraced in the description of the persons to 
whom the offer of guaranty is addressed. 

A general letter of credit isaddressed to and invites people generally to advance 
money, give credit, or sell property in reliance upon it; and when this is done, the 
contract is complete and the acceptor becomes a party to it and may enforce it for 
his own benefit. 

In the present case, the guaranty neither in its address nor contents refers directly 
or indirectly to any other persons than the immediate parties. The allusion in the letter 
to the word “drafts” does not necessarily or generally convey the idea or implication 
of negotiation of these instruments to third persons. There was no ambiguity in this 
letter requiring explanation, so as to allow the introduction of extrinsic evidence to ex- 
plain it. 

The drafts in suit were the last of a series of similar character, all of which had 
been discounted by the bank, and all paid except the last two. At the commence- 
ment of this course of business, Bingham & Bros. left this letter of guaranty with the 
bank. 

But though couched in broad terms with respect to number, amount and charac- 
ter of drafts referred to, Bingham & Bros. were alone addressed. However general 
the description of the subject guarantied, the number of persons authorized to accept 
its terms was not enlarged. 

The letter is subject to the limitations expressed therein and also such as may 
be fairly implied from its language, and the natural course of business transactions 
between its several parties. General letters of credit are, from necessity, delivered 
to the persons who expect to profit by their aid and intended to be exhibited by them 
whenever and wherever assistance is required. But the fact of possession of a letter 
of credit by the person from whom credit is sought militates against its generality, 
The absence in this letter of any assurance that the drafts specified should be accept- 
ed on presentation, seems to imply that sight drafts alone were contemplated by the 
parties. To uphold the judgment, the court would be required to hold that the 
Evansville bank had the right to infer from the language of the letter and the circum- 
stances of the case that Kaufman & Blum, without any apparent motive for so doing, 
clothed Bingham & Bros. with irrevocable authority to use their names in borrow- 
ing money at remote and multiplied points, for unlimited amounts and unrestricted 
periods of credit and that the guarantors could never revoke the authority for it was 
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practically impossible to reach, by notice, all of the persons who might be applied to 
for advances on the letter. 

If the bank believed this, it was not justified in placing much reliance upon the 
continued responsibility of a person transacting business in such a reckless manner. 

The court reaches the conclusion, from the fact that the letter was addressed to 
Bingham & Bros. alone, from the absence of any allusion to negotiability of the drafts, 
and from a consideration of the situation and relation of the parties, that the intention 
could not fairly be imputed to the guarantors of making the guaranty contained in the 
letter general and open for acceptance by anyone who might choose to comply with 
its terms. 

(This lecture also embraced statement of cases showing the distinction between 
absolute guaranties and proposals to guaranty; illustrations of continuing and non- 
continuing guaranties; guaranties of payment and of collection.) 


IDAHO BANKERS’ CONVENTION. 


Members of the Idaho State Bankers’ Association met in Sanders’ Hall at Coeur 
d’Alene, thirty-four miles east of Spokane, October 12 and 13, under the presidency of 
B. F. O'Neill of Wallace, who gave them a royal welcome, which was supplemented 
by the keys of the thriving city presented by Mayor R. W. Collins and greetings by 
the Coeur d'Alene Clearing House Association by Boyd Hamilton; also a glad wel- 
come by J. C. White, president of the Coeur d’Alene Commercial club. Many bankers 
from Spokane and other towns and cities in the Inland Empire were in attendance, 
and the convention was declared to have been the most successful in the history of the 
organization. Boise was selected as the place for the next convention on May 21, 
1907. 

The following officers were elected for the year: President, A. B. Moss, Fayette. 
Vice-President, F. W. Kettenbach, Lewiston. Secretary, A. K. Steunenberg, Cald- 
well; Treasurer, M. B. Gwinn, Glenns Ferry. 

Executive Committee, the foregoing officers and D. W. Stanrod, Pocatello; J. E. 
Clinton, Boise; E. M. Shelly, Weiser; D. E. Thomas, Lewiston; Charles E. Patton, 
Moscow; F. F. Johnson, Wallace; Boyd Hamilton, Coeur d’Alene. 

Banking legislation came in for a deal of discussion, and a committee composed 
of these men was named to gather suggestions for use at the coming convention: 
F. W. Kettenbach, W. S. Bruce, F. R. Coffin, T. N. Brewer and W. W. Brown. 

President O'Neill made a very able address, in the course of which he said: 

“The day has passed when the successful banker can be a man who merely rests 
content to be merely acquainted with the highest rates obtainable in his given locality 
and the financial responsibility of his neighbors. Time was when banks and bankers 
were merely themometers registering the local financial atmosphere of the country, 
but to-day in the large sphere of business undertakings they create that atmosphere. 

“To the banker more than any other class of business men is due the fact that the 
country did not go irredeemably astray on the question of the monetary standard. The 
bankers were more nearly connected with the question than any other class of busi- 
ness men and acted more nearly as a unit in its correct solution.” 

W. C. Vincent, cashier of the Old National Bank of Spokane, read a paper en- 
titled ‘The Advantages of an Association of Bankers,” saying among other things: 

“The adoption of a negotiable instrument law in many of the states is due to the 
continued efforts of the national association, coupled with the assistance of the state 
associations. A uniform bill of lading law is greatly needed and the association can 
do nothing better than work for its adoption.” 





INQUIRIES AND CORRESPONDENCE. 


THs department is carried on for the benefit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 


CHECK SIGNATURE BY MARK. 


Necessity or desirabliity of one or more subscribing witnesses, 


Editor Banking Law Journal: FREDONIA, Pa., October 23, 1906: 
DEAR SIR :—Is it legal when the signature on a check is made by a mark to be 
witnessed by only ove witness, or must two parties witness the mark to have it hold 


good ? CASHIER. 


Answer.—At common law it is not necessary that there should be 
an attesting witness to a bill, note or check. But where the instru- 
ment is signed by mark, it is important to have the act attested by a 
witness in order to establish the genuineness of the mark. There is 
no statute in Pennsylvania requiring either one or two witnesses to a 
signature to a note or check signed by mark. Whether one or more 
should be required by a bank, before paying a check signed by mark, 
is a matter that should be determined upon considerations of estab- 
lishing genuineness in the event of dispute. 

In 1890 the Supreme Court of Pennsylvania had a case before it 
(132 Pa. 175) where a note signed by mark, with no subscribing wit- 
ness, was sought to be proved against the estate of the marksman. One 
witness swore that he had witnessed the making of the note but had 
not signed his name. His testimony wasimpeached. The court ex- 
cluded the claim because execution of the note was not clearly or 
satisfactorily established. It said: ‘‘It would not be safe to allow a 
claim of this sort upon this evidence. A promissory note signed by 
the mark of a person who could not read or write, and which might 
have been filled up as easily for thousands as hundreds of dollars, 
should at least be distinctly proved. The single witness to its execu- 
tion did net subscribe his name, although he admitted he could write 
and had been summoned solely as a witness to the paper. * * * But 
the witness was flatly contradicted on other points and his testimony 
was worthless.” 

In Reap v. Featherstone, 4 Luzerne Leg. Reg. 4, a judgment note 
upon which judgment had been entered by virtue of the confession 
contained therein, purported to have been signed by the defendant by 
his mark, to which there was no subscribing witness. The defendant 
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swore that he never signed the note and moved to open the judgment. 
The judgment was opened and the case sent to a jury. The follow- 
ing language of the court is instructive: 

‘‘The general doctrine relating to signing by a mark where no 
special statutory direction applies is that the signature of a note or 
other instrument properly attested is good. It is laid down on the 
authority of Willoughby v. Moulton, 47 N. H. 205, that a signature 
by a mark not attested by a subscribing witness is valid, and evidence 
may establish it as a signature. The Supreme Court of Pennsylvania, 
however, in Engle v. Benington, 4 Y. 346, say that an attempt to prove 
a mark would be idle and ridiculous. * * * Whilst a mark is a suffi- 
cient signature, both prudence and precedence teach the importance of 
its authentication by a subscribing witness. That method is less liable 
to abuse and fraud, and furnishes a safer and better mode of proof, 
although we cannot say, either on principle or authority, that it is the 
only one. Where, however, the genuineness of a note signed with a 
mark, with no subscribing witness, is denied under oath by the alleged 
maker as soon as its existence becomes known to him, the burden of 
proving its execution is upon the payee or holder.” 

In the case of a check signed by mark we should say it is for the 
bank itself to determine whether one subscribing witness is sufficient 
for its safety or whether two would be preferable. Answering the 
precise question submitted: A check signed by mark with only one 
subscribing witness is perfectly legal. 


SET-OFF OF UNMATURED NOTE AGAINST BANKRUPT’S BALANCE. 


Set-off allowed under the National Bankrupt Act. 


Editor Banking Law Journal : NEw YORK, October 30, 1906. 
DEAR SIR :—Where a man has a balance in a New York bank and goes into 
bankruptcy, has the bank a right to hold the balance against his note which the bank 
owns but which is not yet due? Are there any decisions on this point? 
CASHIER. 


Answer.—The rule of the New York Court of Appeals is against 
such a right, but the right exists under the National Bankrupt Law. 
In Fera v. Wickham, 135 N. Y. 223, the New York Court of Appeals 
held that where an insolvent debtor made a general assignment for 
the benefit of his creditors, no equitable right of set-off of an un- 
matured note against a debt due the insolvent estate existed. But in 
Frank v. Mercantile National Bank, 182 N. Y. 264, where a trustee in 
bankruptcy brought an action against the bank to recover the bank- 
rupt’s deposit and the bank set-off certain unmatured notes of the 
bankrupt, the right of set-off was upheld. The court said that if the 
bank’s right depended upon the equitable rule of set-off as it exists in 
this state, the unmatured notes could not be set-off. But under sec- 
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tions 63 A 1 and 68 A of the Bankrupt Law the right of set-off is allowed. 
As unmatured claims are provable under section 63 A 1 against the 
bankrupt’s estate, they are necessarily the subject of set-off under 
section 68. The U. S. Supreme Court has also so held. 


PRESENTMENT BY MAIL TO DRAWEE. 


Editor Banking Law Journal: PITTSBURGH, Pa., November 1, 1906. 
DEAR SIR :—Following are extracts from a notice sent us by a North Carolina 
bank, outlining a decision given by the Supreme Court of that state: 


1. It is negligence in a bank receiving paper for collection to transmit the same 
to the bank on which it is drawn. 

2. When paper is given to a bank for collection in another town, the collecting 
bank's responsibility ceases upon its selection of a proper sub-agent, such selection, 
if accompanied with care and prudence, being part of the contract between the col- 
lecting bank and the depositor. 

3. A stipulation that items outside of the town in which the collecting bank is 
located are remitted at owner’s risk until the receipt of actual full payment will not 
operate to relieve such collecting bank from responsibility if it fail in the exercise of 
proper care in the selection of a sub-agent. 


Will you kindly advise me if there have not been decisions handed down in other 
states along the same lines; also, if the question has not been decided by the Supreme 
Court of this state along the same lines. E. 


Answer.—The full text of the North Carolina decision is published 
elsewhere in this number; and in an article upon ‘‘The sending of 
Out of Town Paper Direct to the Drawee,” also hérein published, it 
is shown what the courts of your state and of many other states have 
held upon this subject. 


CHECK PAYABLE TO “EXPENSE.” 


A check payable to “expense” is payable to bearer. 


Editor Banking Law Journal: NEw YORK, November 2, 1906. 
DEAR SIR :—Is a check drawn payable to “expense” payable to bearer? I claim 
it is; but one of the national banks of New York City refused to pay such a check to 


the bearer. CREDIT CLERK. 


Answer.—The check is payable to bearer. The Negotiable Instru- 
ment Law provides that ‘‘the instrument is payable to bearer * * * 
(4) when the name of the payee does not purport to be the name of 
any person.” Ina case decided some years ago in New York where 
a man issued his check ‘‘pay to the order of bills payable” and 
another check ‘‘ pay to the order of 1658 ” that being alsothe number 
in the margin of the check, it was held that such checks were payable 
to bearer (Willets v. Phoenix Bank, 2 Duer, 121) ; and in another case 
where a check was made payable ‘‘to bills payable or order ’”’ the 
New York Court of Appeals made a like decision. (Mechanics Bank 
v. Straiton, 3 Abb. Ct. of App. Dec. 269.) 

In all the above cases the check was drawn to the ‘‘order” of the 
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impersonal payee. The Court of Appeals in the case last above cited 
said in substance: The words ‘‘ or order ” ‘‘or bearer” and ‘‘ bearer”’ 
are words of negotiability without which or other equivalent words, 
the instrument will not possess that quality ; therefore the use of 
either of these expressions indicates the drawer’s intention that the 
paper shall be negotiable. Where he names the person to whose 
order an instrument is payable, he limitsits negotiability by impos- 
ing the condition of indorsement upon its first transfer. But where 
he designates an impersonal payee, indorsement, under such circum- 
stances, is manifestly impossible, and words of negotiability when 
used in connection with such designations can only be interpreted as 
expressing the intention that the check shall be negotiable without 
indorsement—i. e. in the same manner as if it had been made pay- 
able to bearer. 

The above is the reasoning which supports the conclusion that a 
check payable to ‘‘ order”’ of bills payable or of ‘* expense”’ is pay- 
able to bearer. But where the check is payable merely to ‘‘ expense”’ 
without using the words ‘‘ order of,” we believe the check is equally 
payable to bearer and transferable by delivery. Where a man issues 
his check to such an impersonal payee it is reasonable to suppose that 
he intends the check shall be payable to the bearer; and the Negotiable 
Instruments Law expressly so provides, that the instrument is pay- 
able to bearer ‘‘when the name of the payee does not purport to be 
the name of any person.” 


SALE OF COLLATERAL AFTER DEATH OF PLEDGOR. 


Opinion expressed that bank holding collateral note with power of sale, has right to sell coMateral upon 
non payment at maturity, notwithstanding death of maker, without filing claim 
in probate court, although one state, Texas, has held the contrary. 


THE CITIZENS BANK, 
Editor Banking Law Journal: GALENA, KANSAS, November 6, 1906. 

DEAR SIR:—I beg to enclose you herewith a copy of a collateral note which we 
use. What we would like to know is, when we hold collateral together with this 
form of note in the case of the death of the maker, is it necessary for us to file our 
claim for allowance in the Probate Court; or, upon the failure to pay same at matur- 
ity, can we proceed to sell the collateral to satisfy the debt ? 

We hold a note of this kind, the maker of which is dead, and have been advised 
by an attorney here that we cannot sell the collateral under this note until our claim 
is approved by the Probate Court and an order made ailowing us to do so, This 
is contrary to our idea of the matter. However, the question is one that might prove 
of interest to any bank handling collateral notes. A reply through your magazine 
will be appreciated. Very respectfully, J. McCULLAGH, Cashier. 


(The form of collateral note enclosed gives the holder the usual power of sale, 
upon non-payment at maturity.) 


Answer.—We believe it isnot necessary for you to file claim for al- 
lowance in the Probate Court, but that upon non-payment of the note 
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at maturity, you have the right, under the power of sale given you in 
the collateral note, to sell the collateral and satisfy the debt, notwith- 
standing the death of the maker. 

There is only one state, so far as we know, in which a contrary ruling 
has been made. In Texas (Bank v. Benbrook School Furnishing Co. 
27 S. W. 297; Robertson v. Paul, 16 Texas 472) it has been held that 
upon the death of the pledgor, the pledgee, although he holds power 
of sale, cannot proceed to sell the subject of the pledge, but must pro- 
ceed through the Probate Court, in the regular course of administra- 
tion. In case of the death of the pledgor, the exercise of the power 
to sell is held to be inconsistent with the Texas statutes respecting es- 
tates of deceased persons. Although the power of sale, being coupled 
with an interest is not revoked by the death of the pledgor, neverthe- 
less, the reasoning is, it cannot be executed after his death because in- 
consistent with the statutes respecting the settlement of estates of de- 
ceased persons. But the Texas court has refused to extend this pro- 
position in the case of a corporation which had pledged its property 
and then failed, holding that the appointment of a receiver of the cor- 
poration did not deprive the pledgee of the right to sell the same, in 
accordance with the contract of pledge. The court said: ‘It is not 
believed that our statutes in relation to corporations are of such char- 
acter as to render the exercise of such power of sale inconsistent with 
their provisions.” 

Notwithstanding this Texas doctrine to the effect that the death 
of the pledgor drives the pledgee with power of sale into the Probate 
Court, we believe, generally speaking, that such a pledgee has a right 
to sell the property after death of the pledgor without proving the 
claim in the Probate Court. We know of no Kansas decision to the 
contrary and we believe that sale of collateral, under power to sell, 
without first proving the claim against the estate of the deceased 
pledgor, is in accordance with general custom. 

In New York, it was early held that the power to sell, coupled 
with an interest, survives the death of the pledgor giving the power, 
and can be exercised. (Knapp v. Alvord, 10 Paige Chancery, 209, cit- 
ing earlier cases and recognized by the Court of Appeals in Terwil- 
leger v. Ontario, etc., R. R. Co. 149 N. Y. at page 93). 

As a general proposition, we do not believe the creditor-pledgee 
who holds power of sale, is obliged upon death of the pledgor, to gointo 
the Probate Court to prove his claim against the estate, but that he 
has a sufficient interest in the pledged property to exercise the power 
and sell it in satisfaction of the debt, if not paid at maturity. If there 
is a surplus, he will be held accountable therefor. If there is a de- 
ficiency, then, of course, he would have to prove his claim therefor. 








FAIR COMPETITION IN BANKING. 


ADDRESS OF HENRY DIMSE BEFORE THE NEW YORK CHAPTER OF THE AMERICAN 
INSTITUTE OF BANK CLERKS, OCTOBER I1, 1906, 


T will be my endeavor to bring before you this evening, LOYALTY, SOLICITING 
BUSINESS, and as the question of the day in the banking world seems to be 
“how to devise some means to remedy the expansion and contraction of the Cur- 

rency,”’ a few remarks will be made as to an INCREASE OF THE CURRENCY. 

The continued growth in the number of banks both under the National and State 
Banking Laws, has prompted me to select this subject. A desire for business, with 
the object of making it profitable to the institutions, must necessarily be the means of 
resorting to methods by the new school of bankers, which, in the days of the “good 
old stock in banks” would not be considered. In this desire for obtaining business, 
the absurd maxim, “Everything is fair in war” is apt to be practiced rather than the 
teachings cf the Golden Rule. 

LOYALTY. 

Very often in order to obtain results, an institution may offer inducements to one 
connected with another, which are not only unfair to the one to be employed, but 
wrong on the part of the employer. In the old days of banking, many institutions 
insisted upon a clerk taking an oath, in which he agreed not to divulge any of the 
business of the institution. In these days, perhaps it would be well for some of us to 
have the same rg¢quirement, as frequently, the knowledge that one acquires of the 
business of his employer, is the reason for employment. Some time ago, a case hap- 
pened where overtures were made to an employee to become affiliated elsewhere, and 
when the arrangements as to salary, etc., were about to be completed, the one under 
consideration was asked “how much business do you think you can control ?””. When 
the reply was made that he felt that “he did not control one dollar’s worth of business” 
those interested remarked that the “assertion was very modest, as they knew better.”’ 
Fortunately, the one to be employed, rightly responded, that “every one connected 
with the institution was to be considered in the growth of the bank, and that the day 
when depositors can be carried in the vest pocket of an individual has passed, as the 
politician controlled his voter in the days gone by.” There is no need to state, that 
overtures to accept the position were not continued. Those who are on the payroll of 
banks, may at times feel that the knowledge of the institution’s affairs, may be a valu- 
able asset to them when a change is anticipated, and those who are in charge are 
often put on inquiry as to whether “cribbing” the bank’s business is being exercised. 
No business man should entertain information of this kind, but rather should cut 
loose from one who may have such information, and feel that he has done a good 
deed for his fellow man. Loyaltyin business, with constancy, and devotion to work, 
will in the end bring about success without any unfair action on the part of the worker. 
It may take time, but an honest man is bound to get ahead. 

We know that several of our associates in this Chapter have been promoted from 
the ranks to official positions, and in each case, if you will look up the individual, these 
qualifications were instrumental in bringing about this result. The last case of this kind 
that I have heard of, and that I know will be well received by all of you, has been the 
promotion of Mr. William E. Knox, who for about twenty years has been with the 
Bowery Saving Bank; he has recently been appointed to the Secretaryship of that in- 
stitution, and his success should be an example of the recognition of these principles. 

SOLICITING BUSINESS. 


Regarding this branch of our business those who are on the Official Staff of Banks, 
realize how keenly each institution is endeavoring to increase its deposits, and with 
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that in mind, very frequently, methods are resorted to which could not be considered 
entirely fair; as an illustration—some banks in this city are offering to collect country 
checks free, pay an exorbitant rate of interest; some offering as high as 3%%, and 
discount very liberally in some cases without considering balances, and very often of- 
fering a line of discount entirely out of proportion to the facts as contained in the 
statement submitted, and contrary to good banking as judged by merchants, credit 
men, and those competent todecide. The main object seems to be to get the name 
of the depositor on the books of the bank, and unfortunately, when the banker is call- 
ed upon to fulfil the contract, repudiates most, if not all, of what has been agreed, 
which is an object lesson, not only to the depositor, who perhaps had been treated as 
well as he should be in the institution which he left and it becomes a boomerang for 
others who learn of this disappointment. Other methods, far worse than this are re- 
sorted to at times, in the desire to obtain accounts and if circulated, not only affects 
an institution but the public at large. Another matter which may be referred to in 
Fair Competition is that regarding the designation of cities as discretionary points 
where collection charges have been inaugurated by the different Clearing Houses in the 
United States. I have never heard a satisfactory explanation given for the selection 
of the various cities as discretionary points, and when a representative of one of the 
Clearing Houses who had been in touch with the Committee when the rule was 
drafted, was asked for an explanation, he admitted that he could not give a reason why 
Boston, Providence, Philadelphia, Albany and Baltimore and the other cities are in 
the discretionary class. Why a city like Hartford or Pittsburg should have been left 
out would be interesting information. One result of the designation of these cities in 
this class has certainly resulted in the withdrawal of depositors’ funds from New York 
to these places, temporarily only, in many cases, and if the truth were known at this 
time, some of these cities would be only too glad to have an amendment to the rule, 
so that there would not be any discretionary points. We know that these rules were 
made so that the banking business could be placed on a more profitable basis. Why 
have an exception? It costs the banker if not directly, indirectly through long re- 
mittances, a certain sum for the collection of items on discretionary points where 
otherwise there might be a profit, or at least no loss if such exceptions did not exist. 


INCREASE OF CURRENCY. 


Freedom and competition are as much needed in banking as in other lines of 
business, and as the questions of the expansion and contraction of the Currency are 
every day expressions, at this time occasioned by the reports and plans of the American 
Bankers’ Asssociation,the Chamber of Commerce,and Mr. Curtis,former President of the 
New York State Banker’s Association, yet very few can point out the real elements. 
This is no new question. Eminent Economists have repeatedly discussed this subject, 
and it is now hoped that by agitating the question, some definite plan will be arrived 
at, and the desired results obtained. Mr. Conant in his recent address before the 
Philadelphia Bank Clerks Association, objects to any Currency which is not backed 
up by a Specie Reserve. Careful students of the question must agree with him, and 
those who have also written so ably on this matter. 

The following plan for the extension of the Currency in this country is submitted, 
and the following facts are used as an argument: Previous to the passing of the 
National Currency Act in 1863, there were about 1,400 banks, with a capital of 
$400,000,000, and a circulation of about $238,000,000. State Banks were allowed to 
issue circulation until 1865, when the question of levying a 10% tax was discussed by 
Congress, and unfortunately was passed, thereby making it unprofitable for State 
Banks to continue to issue circulation, and whichis the state of affairs to day. When 
this question of taxing State Banks was brought to a vote in the House of Represen- 
tatives in the form in which it was proposed, it was defeated. It was again offered on 
the same day in the shape it now stands, and was adopted by a mere accident, as one 
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of the Representatives who voted in the affirmative, did so for the purpose of being in 
a position to call for a reconsideration. The vote was 68 yeas, and 67 nays. The 
Representative who voted in the affirmative, moved for a reconsideration, and when 
this was done, a further motion was made to lay this matter on the table, which re- 
sulted in a tie vote, of 67 to67. The Speaker of the House voted in the affirmative, 
which settled the question of taxing the banks inthe House. The same question was 
considered by the Committee on Finance of the Senate, who reported adversely to 
taxing State Bank Circulation, but they were over-ruled by two votes, and it is stated 
that a majority was obtained through the personal appeals of Secretary Chase and 
Mr. Sherman; otherwise, we are told, this law would not have been passed. 

Let us consider for a moment the question of the Currency, as allowed by the 
National Bank Law. You know that its adoption was urged asa measure of Currency 
Reform, and as a means of replenishing the Treasury during the time of the Civil 
War. Facts show that very little aid was practically given, as the war ended in 1865, 
and from the adoption of the National Currency Act up to that time, not more than 
$98,000,000 of the Circulation had beenissuedto National Banks. The National Cur- 
rency Act, as adopted at that time, in 1863, was partly copied from the State Banking 
Laws of New York, Ohio, and other States; after it had been adopted, a Committee 
of the Clearing House of New York was appointed to consider the new law and its 
effects on the Currency and National Credit. Several questions were considered re- 
garding these matters, and it was expected that the new law would encourage banks 
for circulation only, placing them in the same class as ‘‘wild cat” banks of previous 
years, and that banks solely for the purpose of discount or deposit would not be or- 
ganized; that the new Currency, not being a Legal Tender, would be a depreciated 
Currency, and users would have to pay a certain per cent. in addition to the Bank 
Currency should they desire any Legal Tenders. 

These facts are brought before you to show the feeling at the time the National 
Bank Act was passed, and when the tax of 10% was levied on State Bank Currency. 

The following suggestion is offered: That the 10% tax on State Currency be re- 
pealed, and that State Banks be allowed to issue Currency subject to the control of 
Congress, in whose power is vested the entire regulation of the Currency, as Justice 
Storey stated, in an opinion he rendered while the tax question was being discussed. 
The Comptroller’s Report shows that on January Ist, 1863, just previous to the pas- 
sage of the National Currency Act, there were 1,466 banks with a capital of 405 mil- 
lions and a circulation of about 238 millions. In 1905, there were about 10,000 State 
Banks, etc., operating under the State Banking Laws, with a capital of 670 millions, 
and no circulation. In 1905, there were about 1,750 National Banks with acapital of 
780 millions, and a circulation of about 450 millions, making a combined capital of Na- 
tional and State Banks of 1,450 millions, with only 450 millions circulation. Com- 
pare this capital and circulation with the principal foreign Banks of Europe, and other 
countries, showing a capital of 1,191 millions, and 3,832 millions of circulation. 

The argument may be raised that by a repeal of the 10% tax on Circulation that 
we would again fall in the way of “wild cat” banking. There should be no fear in 
this direction, as times have changed, and with the enactment of proper laws by 
Congress regarding the supervision, any evil could be remedied. A counter argument 
could be raised, that when the National Currency Act was first adopted financiers of 
those days believed that what has now developed into a Bank Note circulation of 
large figures should not be tried. The repeal of the 10% tax, with Congress regulat- 
ing the Currency of State Banks would create an additional expansion of Circulation 
if all of the State Banks exercised their privilege to the extent of from $500,000,000 
to $600,000,000 more Bank Circulation. With the adoption of this suggestion and no 
limitations as to the Redemption of Currency and better facilities for such redemption, 
the question might be solved. 








THE NEW OFFICERS ELECT OF THE AMERICAN BANK- 
ERS’ ASSOCIATION. 


E present herewith por- 

traits of the new execu- 
tive officers of the American 
Bankers’ Association who 
were elected at St. Louis for 
the ensuing year. 

Mr. .G. S. Whitson, the 
President, who is the genial 
Vice-President of the Na- 
tional City Bank, of New 
York City, has devoted the 
greater part of his life to 
the banking business on Wall 
Street. He entered the Na- 
tional City Bank when a 
young man,and has grown 
up with that institution. In 
1904, he was elected Chair- 
man of the Executive Coun- 
cil of the American Bankers’ 
Association and in 1905 was 
the vice-president of the As- 
sociation. He is a worthy 
successor to the office so ably 
filled by John L, Hamilton. 

Mr. J. D. Powers, the Vice- 
President, is Vice-President 
of the Citizens State Bank 





G. 8S. WHITSON, of Middleboro, Ky, He was 
President-elect American Bankers’ Association, formerly President of the 
Vice-President of the National City Bank, New York City. United States Trust Com- 


pany of Louisville. Mr, 
Powers is a firm believer in the bene- 
fits of association membership. Ina re- 
cent address before the Indiana Bank- 
ers’ Association he said “the stock of 
each bank which is a member of the 
state and national associations is in- 
trinsically worth more than ifthe bank 
is isolated and without the benefits 
and protection of such membership.” 

Speaking of the American Bankers’ 
Association he said: 

“The association was formed and is 
maintained with a view to promote the 
general welfare and usefulness of 
banks and kindred institutions, and is 
kept together for the purpose of secur- 
ing uniformity of action and to dispense 
to its membership, practical benefits, 
arising from personal contact and dis- 
cussion of matters of import to the 
commercial as well as the banking in- 
terests of the State. It is its duty to 
secure proper consideration of those 
customs and laws which affect bank- 
ing in the State and to safeguard its 
membership from loss by crime and J. D. POWERS, 
bring to punishment such criminals as Vice-President-elect American Bankers’ Association, 
attack, rob or swindle its members.” Vice-President, Citizens State Bank, Middleboro, Ky 
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Mr. George M. Reynolds, Chairman of the Executive Council, is President of the 


Continental National Bank of Chicago. Mr. Reynolds although yet a comparatively 
yonng man, has had a remarkably successful career in the banking business. He 
served for two years as Treasurer of the American Bankers’ Association and has 
always taken a great interest in its affairs. 

Mr. A. A. Crane, the new Treasurer-elect is Cashier of the National Bank of Com- 
merce of Minneapolis. Mr. Crane is another comparatively young man, who has been 


, 


engaged in the banking business in the ‘‘Flour City” the greater part of his life. He 





GEORGE M. REYNOLDS, 
Chairman Executive Council, American Bankers’ Association. 
President Continental National Bank, Chicago, IIl. 


is to-day one of the most popular bankers in the Northwest and numbers his friends 
in the banking fraternity from the Atlantic to the Pacific. 

The American Bankers’ Association has grown to be a large and powerful organi- 
zation, capable of accomplishing, through its various officers, committees and repre- 
sentatives, practical results of great benefit to the commercial and financial interests, 
and we predict for the new administration that abundant success in their respective 
offices which their personal character and past career fully justify us in anticipating. 
Since the annual meeting in October, the Currency Committee of Fifteen of the Asso- 
ciation have perfected an elastic currency plan and are preparing a bill for introduc- 
tion in Congress ; the Committee on Bills of Lading have drafted amendments to the 
Rate Bill and its Chairman and Counsel have appeared before the Interstate Com- 
merce Commission in Washington and explained the objects of the proposed amend- 
ments. The Standing Law Committee, also, has been actively at work in relation to 
the enactment of banking laws in several of the states, and upon other subjects within 
the province of the Committee. 
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THE NATIONAL BANK OF COMMERCE OF MINNEAPOLIS. 


The statement to the Comptroller, November t2, of the National Bank of Commerce 
shows deposits of $7,451,406, loans and discounts $5,956,420, cash and due from 
banks $2,728,288, surplus and undivided profits $478,033. The Capital is $1,000,000. 

This showing reflects much credit upon the management. 
The officers are, S. A. Harris, President; F. E. Kenaston, Vice-President; A. A. 
Crane, Cashier; W. S. Harris, Assistant Cashier; W. F. McLane, Assistant Cashier. 





A. A. CRANE, 


Treasurer-elect American Bankers’ Association, 


Cashier National Bank of Commerce, Minneapolis, Minn. 


THE FORT DEARBORN NATIONAL BANK OF CHICAGO. 


In the report to the Comptroller November 12, the Fort Dearborn National 
makes a showing worthy of mention. Deposits $11,735,054, loans and discounts $7,- 
235,489, cash and sight exchange $4,982,812. U.S. bonds, (par value) $1,000,000, 
surplus and undivided profits $318,184. Total resources $14,040,211. The capital is 
$1,000,000. 

The progress of the Fort Dearborn since its increase of capital has been highly 
gratifying to stockholders as well as the management. The officers are: L. A. 
Goddard, President; Nelson N. Lampert, Vice-President; Henry R. Kent Cashier; 
Colin S. Campbell, Assistant Cashier; Charles Fernald, Assistant Cashier. 
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THE SECOND NATIONAL BANK OF PITTSBURGH. 


In the report to the Comptroller, November 12, the Second Nationalof Pittsburgh, 
shows deposits of $11,656,790, loans and discounts $7,154,141, due from banks, 
$2,051,004, cash and exchanges for clearing house, $1,552,630, surplus and undivided 
profits, $2,179,850 ; total resources $16,286,640. The capital is $1,800,000. 


FIDELITY TITLE & TRUST COMPANY, PITTSBURGH. 


In their official statement of October 31, 1906, the banking department of the 
Fidelity Title and Trust Co., show deposits of $9,849,964, which is an increase since 
October 31, 1905, of $2,030,564. On the above date of the current year, the undivided 
profits were $1,932,912, which is an increase over last year of $221,273. The capital 
is $2,000,000 and surplus $3,000,000. 

The Trust department statement of the same date show mortgages $15,945,119: 
stocks and bonds, $21,016,675, real estate, $9,250,000, cash, $411,526. Total income 
for year, $7,331,694. 


THE BANK OF PITTSBURGH NATIONAL ASSOCIATION. 


The Bank of Pittsburgh issued their statement November 12th in the form of a 
little folder, and it is one of the handsomest pieces of printing that has come to our 
desk. On the first page inside of the cover is an exterior view of their building while 
in the center of the folder is a view of their beautiful banking room. Oneach side of 
this is the statement. The resource column shows loans and investments $19,319,534. 
Clearing House checks $475,796. Due from banks $1,863,610, cash in vaults $1,617,260. 
Liabilities—capital $2,400,000, surplus and profits $2,739,139, circulation, $2,167,600, 
and deposits, $15,969,463. Another page contains the following: ‘“ DIRECTORS 
Direct.—The management of the Bank of Pittsburgh National Association is under 
the direct supervision of the Board of Directors who meet daily.” 


THE KEYSTONE NATIONAL BANK OF PITTSBURGH, PA. 


In its report to the comptroller November 12, the Keystone National Bank of 
Pittsburgh shows deposits of $4,117,919, total resources $6,262,564, surplus and profits 
$883,795. The capital is $500,000. The Keystone pays 3 per cent. quarterly divi- 
dends, or 12 per cent. per annum, but its net earnings amount to about 25 per cent. 
The stock cannot be bought for less than about $350 per share. This is an indica- 
tion that the Keystone is one of the most substantial banks of Pittsburgh. 


THE UNION BANK AND TRUST COMPANY OF MONTANA, 
AT HELENA. 


The handsome statement of November 12, of the Union Bank and Trust Company 
of Montana, at Helena, which was issued simultaneously with the official statements 
of the national banks, has been received at this office. [t shows deposits of $2,774,296, 
undivided profits $122,902, loans and discounts, $1,902,557 cash and due from banks 
$1,182,140. The capital is $250,000. The officers of the institution are George L. 
Ramsey, President; A. P. Curtin, Vice-President; Frank Bogart, Cashier; C. B. Pfeiffer, 
Assistant Cashier; S. McKennan, Treasurer; R. O. Kaufman, Secretary. 
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EDWARD H. CADY. 


On October ist, Edward H. Cady, who has been Assistant Cashier of the Union 
National Bank of Cleveland since 1902 assumed the duties of Cashier of the Ohio 
Savings Bank & Trust Company at Toledo. 

Although yet a comparatively young man, Mr. Cady has had twenty years of 
practical experience in the banking business in the city of Cleveland. In 1886 he en- 
tered the State National Bank of Cleveland as correspondence clerk. In 1890 he accepted 
the position as Draft Teller in the Union National Bank, and in 1902 he was made 
assistant cashier in that institution, which position he held until October 1, 1906. 
Some time ago Mr. Cady was tendered the executive management of a new banking 





EDWARD H. CADY, 
Cashier Ohio Savings Bank & Trust Company, Toledo. 


institution that was being organized in Cleveland by a strong syndicate of business 
men, but, before the organization was completed, the management of the Ohio Sav- 
ings Bank & Trust Co. were looking for a practical man, and Mr. Cady received a 
flattering offer to go to Toledo, which he accepted. Thus it proves that close applica- 
tion to business, coupled with ability, energy and ambition, has its just rewards. 

Mr. Cady has a large circle of friends and acquaintances throughout the Middle 
States, particularly among the banking fraternity, who will all be pleased to learn of 
his advancement and will wish him much success in his new field. 

The Ohio Savings Bank & Trust Company was organized in 1897, and, although 
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it is but nine years old, it is to-day the largest banking institution in Northwestern 
Ohio. It has a capital of $600,000, surplus of $300,000, and deposits on November 
5th of $4,416,112, which is about $1,000,000 more than any other bank in Toledo. 
The bank has now in course of construction a magnificent new twelve story busi- 
ness block, which it hopes to have completed in the early Spring of 1907. The bank 
will occupy the lower floor of the building, the rest being rented for business purposes. 
To give a better idea of the progress of this institution we append herewith a com- 
parative statement of deposits from November 4, 1897, to November 5, 1906, inclusive : 


i rrr $494.444.11 October 6, 1902............ 2,565,104.08 
COGUREOT F, BEGB. oo sess cee 805,497.41 October 5, 1903 ........... 2,942.311.13 
October 2, 1899. .........0 1,140,328.69 October 12, 1904........... 3,060,7 38.17 
Ceteber 1, 1900... 0..:000:000 1,651,569.47 November I5, 1905.......... 4,068,376. 32 
October 7, tQ08.....cwcsrss 2,053,327.07 November 5, 1906.......... 4,416,112.99 


The official staff besides Mr. Cady, the cashier, is as follows: David Robison, Jr., 
Chairman of the Board; Jas. J. Robison, President; Edward Ford, Vice-President; 
C. Edward Kirschner, Assistant Cashier; E. A. Williams, Jr., Trust Officer. 


THE PEOPLES BANK OF BUFFALO. 


Through a typographical error in our American Bankers’ Convention Year Book 
the capital of the Peoples’ Bank of Buffalo was given as $3,000,000, and the surplus as 
$2,000,000, instead of $300,000 and $200,000 respectively. It was one of those 
errors that will occur in spite of all due vigilance on the part of a publisher, and we 
can but say that we regret it and hope it will not mislead any of our readers. 

The Peoples Bank, while of medium sized capital and surplus, is unquestionably 
one of the most substantial and conservatively managed banking institutions in this 
country to-day. An evidence that the management is wide-awake and up-to-date, as 
well as conservative, is the fact that they are now sending out to their clients through- 
out the country a handsome Bird’s Eye View of the Panama Canal, 18x24 inches in 
size, printed in colors. Itis one of the most interesting and instructive maps that has 
ever been issued. It shows a perfect bird’s eye view of the entire canal, as it will be 
when completed, from Limon Bay on the Atlantic, to the Bay of Panama on the 
Pacific,showing the three locks and the great dam near the Gatun Locks and theartificial 
lake, which covers 110 square miles. It shows the typography of the mountainous 
country of the Isthmus. It gives the depths of the excavations to be made by the 
United States Government, and the length, width and depths of the locks, and a view 
of a number of the excavators as they are at work now. It also gives a brief history 
of the canal, from M. de Lesseps time in 1881 down to the present. 


BURROUGHS ADDING MACHINE CO., DETROIT, MICH. 


Of all the great time and labor saving devices that are to-day employed in the 
counting rooms of banks and business houses, the Burroughs Adding and Listing 
Machine stands unquestionably in the lead. No better evidence of this fact can be 
established than there were up to November 24, 1906, 42,158 Burroughs Adding 
Machines in use. 

One of the secrets of the marvelous success of the Burroughs Adding Machine 
Co., is their constant study of the various uses to which their adding and listing ma- 
chinescan be applied. Among their systems for facilitating the work of accountants, is 
the “Short Cut” for the handling of trialbalances, They have four ways of using the 
Burroughs Adding and Listing Machine in taking off a trial balance, any one of which 
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is a good one, and the Burroughs people are always pleased to show the operation of 
these systems and tell their customers about them. 

The Burroughs Company are now sending out some new and handsome adver- 
tising literature, consisting of beautiful little folders, and the “ Trial Balance Trials,” 
to which we have referred is the subject of one of them. An addressed post card 
is enclosed in the folder, so that when the recipient is interested in one of their systems 
and would like to make an examination and test of its merits, the mailing of this post 
card, with name and address, brings the system to the sender on trial. 


THE AMERICAN TRUST AND SAVINGS BANK OF CHICAGO. 


The removal of The American Trust and Savings Bank into their new building, 
at the corner of Clark and Monroe Streets, took place Saturday, November 3d. The 
building is eighteen stories high, and, from an architectural standpoint, it is one of the 
most imposing structures in Chicago. The bank occupies the three lower floors, the 
ground floor being devoted to the Savings and Bond department, the first floor to 
the general banking department, and the gallery, or mezzanine floor, to the Trust 
department, directors’ room, law library and real estate department. The basement 
is occupied by safety deposit vaults. 

In all, the American Trust and Savings Bank has one of the most complete and 
modern banking houses in the United States. 

Upon its removal the bank issued a handsome little booklet giving the portraits 
of all the officers and directors, and statement of condition on September 5th. 


THE DROVERS DEPOSIT NATIONAL BANK OF CHICAGO. 


In their official report to the Comptroller, November 12, the Drovers Deposit 
National shows deposits of $5,779,656. Loans and discounts $3,696,781. Cash and 
due from banks $2,796,637, surplus and undivided profits $325,703. This is a highly 
satisfactory showing in every respect. 

The Drovers Deposit National is located at the Union Stock Yards, and the in- 
terests of shippers and live stock men are given special attention. 


FIDELITY TRUST COMPANY OF TACOMA, WASHINGTON. 


The official statement of the Fidelity Trust Company of November 12, issued 
simultaneously with the official reports of the national banks, is indeed a splendid 
showing. The deposits on that date were $3,008,189, which is an increase of $848,- 
521 since November 12, 1905, or over 36 per cent increase for the year. This state- 
ment shows loans and discounts of $2,013,520. Cash on hand and in banks $1,140,- 
984, surplus and profits $137,098, and total resources $3,445,288. As evidence of the 
splendid progress made by thisinstitution one has but to glance at the increase of its 
deposits since November 12, 1901. On that date they were $788,081. November 12, 
1902, $1,046,197, November 12, 1903, $1,602,808, November 12, 1904, $1,775,886, 
November 12, 1905, $2,159,668, November 12, 1906, $3,008,189. 

This progress cannot fail to satisfy the stockholders and directors as well as the 
management. 
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THE SECURITY BANK OF MINNESOTA AT MINNEAPOLIS. 


Monday morning, November 19, the Security Bank opened for business in their 
new homeat the corner of Second Avenue South and Fourth Street, having transferred 
all of their cash, books, etc., between the closing at 12 o’clock Saturday and Monday 
morning. 

The new Security Building is one of the handsomest in the Northwest. It is ten 
stories in height, absolutely fireproof, solid steel frame, reinforced with concrete, and 
the exterior is of white glazed tile ‘‘ Tiffany’ brick, adding much beauty to the out- 
side appearance of the building. The bank occupies the first floor, and it is safe to 
say there are not many handsomer or more convenient banking rooms in this country. 
The public lobby is extremely attractive, its massive Doric columns giving it the 
appearance of solidity. The blending of the various kinds of Italian and Alps green 
marble in the columns and counters, together with the bronze railing and solid 
Cuban mahogany wood work, makes a beautiful effect. The ceiling decorations are 
in cream and gold and theside walls in gray ; they harmonize withthe veined marble 
beautifully. The management decided some time ago to add a safe deposit feature 
to the bank, when they should occupy the new building. This they have done, and 
the vaults are of the latest design in safety and construction. 

The officers of the bank are F. A. Chamberlain, President ; Perry Harrison and 
E. F. Mearkle, Vice-Presidents ; J. S. Pomeroy, Cashier; Fred Spafford and George 
Lawther, Assistant Cashiers. 


WORLD’S FAIR IN 1909. 


At the present time much interest is centered in Seattle in the work of creating 
the Alaska-Yukon-Pacific Exposition, which will be held in that city in 1909, opening 
June 1 and closing October 15. 

Although three years remain before the fair will be opened to the public, the 
management is hard at work perfecting and carrying out plans to make the enter- 
prise worthy of the purposes it will aim to accomplish. 

Beginning with the idea of making the new western world’s fair original in every 
possible way the management has succeeded admirably up to the present time, and 
if the financing of it, which broke all exposition records, can be taken as a criterion 
of the manner in which the plans already outlined will be carried out, there is no room 
for doubt as to the originality that will characterize the 1909 fair. 

The primary purpose of the fair is to exploit the resources and potentialities of 
Alaska-Yukon and the Pacific Northwest, and to make known and foster the vast 
importance of the trade of the Pacific Ocean and of the countries bordering upon it. 
Different from other fairs, the Alaska-Yukon-Pacific Exposition will not celebrate any 
particular event. The awakening ofthe Pacific, the wonderful achievement in all lines 
of effort of the countries in and bordering thereon, and the important role the com- 
merce of the great ocean plays in that of the world, are the most noteworthy things 
the fair will celebrate. It will be a great international exposition. Historical senti- 
ment wil! not be depended upon to arouse interest and induce participation. 

It is estimated that the fair will cost $10,000,000, The amount the exposition 
company will spend and the United States Government and State of Washington ap- 
propriations will make a fourth of this amount, and the sums the states, foreign. na- 
tions, exhibitors and concessionaires will expend will aggregate the remaining three 
fourths. 
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THE MISSISSIPPI VALLEY TRUST COMPANY, ST. LOUIS. 


Pursuant to the call of the Secretary of State of Missouri on November 12, the 
Mississippi Valley Trust Company of St. Louis issued their official statement, which 
shows some very handsome increases in deposits, earnings, etc. On that date the de- 
posits were $18,167,742, an increase of $1,170,517 since November 9, 1905 ; cash and 
sight exchange $6,201,027, (an increase of $1,699,376, for the year) ; undivided profits 
$2,247,315, (an increase of $200,000). In addition to the latter, dividends amounting 
to $480,000 were paid, making the total net earnings for the year, $680,000, Total 
resources $27,019,635. an increase of $1,373,211. The statement shows cash in vaults 
of $2,168,687. This statement is not only gratifying to the stockholders, but it is 
highly satisfactory to the management. The Mississippi Valley Trust Company is 
to-day one of the best-managed financial institutions in this country. The officials to 
a man all believe that courtesy and politeness go a long way toward making friends. 
No better demonstration could have been made of this fact than was exhibited by 
them at the time of the American Bankers’ Convention in October. A magnificent 
luncheon was served every day in the entresol of the building, and many visiting 
bankers responded to the invitations sent them by the company. 












THE CHASE NATIONAL BANK OF NEW YORK. 


The stockholders of the Chase National Bank have ratified the proposition to in- 
crease the capital stock to $5,000,000. The surplus and profits amount to $5.782,100, 
which will, under the new law of loaning 10 per cent. on combined capital and sur- 
plus, enable this bank to make much larger loans. 


















THE METROPOLITAN BANK OF NEW YORK. 


At a meeting of the Board of Directors of the Metropolitan Bank on the 15th inst, 
Hon. Morgan J. O’Brien was elected a member of the Board, Judge O’Brien recently 
voluntarily retired from the Supreme Court bench and was well known as one of the 
ablest of our judges. His name will certainly give added prestige to the board of the 
Metropolitan Bank. 

In the official report, November 14, the deposits of this bank were $12,430,554, 
an increase of $900,000 since August 6; surplus and undivided profits $809,207, an 
increase of $90,000 for the same period. The capital is $2,000,000. 




















THE UNION NATIONAL BANK OF CLEVELAND. 


The Union National Bank of Cleveland, in its report to the Comptroller, No- 
vember 12, shows deposits of $12,057,296. Loans and discounts $9,925,694. Cash and 
due from banks $4,226,863. Surplus and profits $2,418,410. Total resources $15,913,- 
206. The capital is $1,600,000, 





THE FIRST NATIONAL BANK OF CLEVELAND. 


The official statement of the First National Bank of Cleveland, on November 12, 
shows deposits of $23.435,037, loans and discounts $18,969,577, cash $2,325,270, due 
from banks $4,852,762. Surplus and profits $845,650. Total resources $28,918,555. 
The capital is $2,500,000. 

The First National of Cleveland is the largest National Bank in Ohio, and it is 
one of the strongest financial institutions in the United States. 








COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Nov. 11, 1905, and Nov. 10, 1906, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 
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Loans, Loans, || Deposits, 
BANKS. 1905. 1906. \ 1905. 1906. 
Bank of N. Y., N. B. A.....| $ 16,821,000] $17,100,000]) $15,171,000) $ 15,165,000) ....|.... 
Bank of the ManhattanCo..| 24,559,000, 22,218,000} 27,164,000 25,112,000) ... 
Merchants’ National .......| 11,965,100) 12,386,300 14,731,Q00 13,975,0C0] .... | 
Mechanics’ National ....... 20,299,000) 20,065,000 || 19,422,000) 19,840,000) 
Bank of America.......... 22,450,100) 20,431,000 | 24,253,900 20,845,500) 
Phenix National........... 5,7 19,000] 7,053,000 || 4,413,000 6,117,000 
ee ear 166,858,300] 147,713,200)) 155,776,100! 124,630,800 
Chemical National......... 24,789,000] 24,615,400|| 23,659,200 23,387,200 
Merchants’ Exch. National.. 5,694,800 5,929,200 6,092,500 6,211,100 
Gallatin National.......... 8,383,100) 8,349,400| 6,267,200 6,154,900 
Nat. Butchers & Drovers’. . 2,616,200) 2,366,000 2,878, 300) 2,265,300 
Mechanics & Traders’..... 5,364,000) 6,57 1,000) | 6,189,000) »276,000 
eee 4,151,200) 5,240,700 || 4,592,900) 6,068, 500 
American Exchange Nat...| 28,138,800] 26,805,500 20,112,600 18,893,900 
Nat. Bank of Commerce....| 137,258,300} 131,919,200|| 115,536,100) 105,862,000 
Mercantile National........ | 21,907,800) 21,228,500) | 18,631,600 17,982,200 
i Ea Sa a eee | 3,339,200 3,147,000 3,948,400 3,529,800 
Chatham National......... 5.849.300 5,413,900 5,870,160] 5,343,200 
0, ere 2,151,000} 2,279,800 2,623,900 2,708,700 
Nat. Bank of N. America. 13,574,000) 15,57 3,000 11,680,000) 14,692,900 
Hanover National ......... 49,237,500) 51,786,000 58,031,600 60,481,400 
Irving National ........... 7,192,000 7,550,000 6,648,000 6,753,000 
Citizens’ Central National..| 18,778,600 19,182,200 18,594,900 19,092,100 
tat are dese a. amdiers 3,187,700) 3,251,900)| 3,622,600 3,534,000 
Market & Fulton.......... 7,079,500] 7+337,100)| 6,763,000 6,927,400 
Metropolitan Bank......... 7,429,900) 10,408,700 9,651,800 10,600,000 
Cora Exchange. .........- 30,7 31,000] 36,579,000 38,161 ,G00 41,557,000 
| RS ee 9,472,900 10,311,500) | 9,136,000 9,114,400 
Importers & Traders’ Nat... 23,316,000) 23,743,700 20,209,000) 20,504,000 
ere ee 68,182,000! 68,843,000 77,407,000} 77,929,000 
East River National....... | 1,206,600] 1,320,500 1,461,100} 1,538,900 
Fourth National........... 18,848,900) 17,851,400)| 20,923,000) 19,963,700 
Second National........... 9,831,000] 10,140,000)| 10,692,000 9,858,000 
Wiest Matiomal ............ 96,714,900 84,658,600 $1,897,000 65,943,900 
N. Y. National Exchange... 8,309,200) 9,770,300) 7,843,000 9,820,100 
Pr reer 3.37 5,000} 3,64 3,000 || 3,912,000 4,061,000 
N. Y. County National..... 4,717,100] 5,406,900) 5,706,400 5,591,500 
German-American......... 3,942,600) 4,227,000) 3-7 54.300) 4,039,500 
Chase National............| 43.301;100|  45,628,100/} 47,902,500! 50,961,600 
Fifth Avenue............. 9,765,000] 10,027,600)! 10,897,100) ~—_—11,563,200 
German Exchange......... 3,161,900) 3,448,700 | 3,838,700 3,988,600 
Sse | 2,856,900 4,627,900)| 5,547,700 5,423,500 
Lincoln National.......... 12,281,300 12,360,900 13,114,400] 12,858, 
Garfield National.......... 7,477,300 7,763,300 7,721,400) 7,928,900 
Fifth National ............ 2,705,500 2,972,500 2,641,500 3,002, 300 
Bank of the Metropolis..... 9,005,200) 9,431,300 10,166,900 8,764,700 
West Side Bank........... 4,123,000 4,140,000 4,456,000 4.312,000 
Seaboard National......... 14,851,000 17,117,000 17,564,000) 19,908,000 
First National, Brooklyn... 4,250,000 4,812,000 4,333,000) 4,640,000 
Liberty National........... 10,422,700) 10,489,900 8,514,800) 8,281,700 
N. Y. Produce Exchange... 5,763,500) 6,08 2,200 | 6,633,300 7,179,300 
New Amsterdam National..| 6,152,800) 6,082,300 6,802,100) 6,628,200 
Astor National. ..........; 4,730,000 5,052,000 4,758,000] 5,157,000 
SES kinks scaiik “ecmmeuat | | rere 14,787,000) 
Pc kvtocmeaues $1,044,287,800 $1,045,498,200 '$1,028,31 8,800]$998,7 54, 500) 
H 





t United States “Deposits included, $16,264,700 





